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(1) 
[Received C.A.B. April 8, 1966] 


BEFORE THE 
CIVIL AERONAUTICS BOARD 


In the matter of the Application of 


SUDFLUG, SUDDEUTSCHE 
FLUGGESELLSCHAFT mbH 


for Inclusive Tour Authority 


Docket 17205 


APPLICATION 


Sudflug, Suddeutsche Fluggesellschaft mbH hereby makes 
application to the Board pursuant to Section 402 of the 
Federal Aviation Act of 1958, as amended, for the issuance 
to it of a foreign air carrier permit authorizing it to engage 
in the foreign air transportation as hereinafter specified. In 
support of its application, it states as follows: 


1. The full name of the applicant is Sudflug, Suddeutsche 
Fluggesellschaft mbH. Its address and principal office is 
Stuttgart Flughafen, Stuttgart, West Germany. 


2. Applicant is a stock corporation, organized under the 
laws of the Federal Republic of Germany Gesetz betreffend 
die Gesellschaft mit beschraenkter Haftung, 20 April 1892 
as amended, Reichsgesetzblatt 1898, p. 846 and is registered 
in the commercial Register of the Lower District Court, 
City of Stuttgart. 

3. Applicant is a citizen of the Federal Republic of Ger- 
many. No direct or indirect beneficial or non-beneficial in- 
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terests in applicant are held by any government. All the 
directors, officers and stockholders of Applicant are citizens 
of the Federal Republic of Germany. 


4. The name and official address of the competent air 
authority of Applicant’s country of citizenship having regu- 
latory jurisdiction over Applicant is Der Bundesminister fur 
Verkehr, Bonn, Kapuzinerstrasse, Bonn, West Germany. 


5. Since April 29, 1965, Sudflug has been the holder of 
a foreign air carrier permit issued by the Civil Aeronautics 
Board (Docket 15377, 


(3] 
Order Serial No. E-22116 of March 24, 1964). Its foreign 
air carrier permit is due to expire April 29, 1968. 


6. The current foreign air carrier permit held by Sudflug 
authorizes the holder to engage in charter foreign air trans- 
portation with respect to persons and their accompanied 
baggage between any point or points in the Federal Repub- 
lic of Germany and any point or points in the United States. 


7. Application is hereby made for a permanent or tem- 
porary foreign air carrier permit which would authorize Ap- 
plicant to perform inclusive tour round-trip charter flights 
carrying passengers and their baggage between any point or 
points in the Federal Republic of Germany and any point 
or points in the United States, subject to any restrictions or 
limitations which the Board may wish to impose with re- 
spect to number of flights, origin of flights and seasonality 
of operations. 


WHEREFORE, Applicant respectfully requests that it be 
issued a foreign carrier permit authorizing it to perform all 
expense tour round-trip charter flights as described herein. 


Respectfully submitted, 


PAUL REIBER 

O’Grady & Reiber 

Attorneys for Sudflug, Sud- 
Deutsche Fluggesellschaft mbH 
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Department of State 
Washington 


March 6, 1966 


Dear Mr. Murphy: 


The Department of State has received from the Embassy 
of the Federal Republic of Germany an application of Sud- 
flug for Inclusive Tour Authority. 

The signed original and nineteen copies are transmitted 
herewith for appropriate action. 


Sincerely yours, 


Henry T. Snowdon, Chief 
Aviation Negotiations Division 


Enclosures: 
As stated. 


The Honorable 
Charles S. Murphy, Chairman, 
Civil Aeronautics Board. 
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CIVIL AERONAUTICS BOARD 
Washington, D. C. 20428 
In reply refer to: 
B-1-12 
June 10, 1966 
The President 
The White House 
Washington, D. C. 
Dear Mr. President: 
Re: Dockets 17205 and 17394 
Pursuant to the requirements of Section 801 of the Fed- 
eral Aviation Act of 1958, as amended, enclosed are copies 
of the applications filed on behalf of Sudflug, Suddeutsche 
Fluggesellschaft mbH and Scandinavian Airlines System for 
foreign air carrier permits. 


At such time as the public hearings have been concluded 
and decisions prepared in these proceedings the Board will 
submit the decisions to you for consideration before pub- 
lication. 


Respectfully yours, 


ROBERT T. MURPHY 
Chairman 


Enclosures 2 
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CIVIL AERONAUTICS BOARD 
Washington, D. C. 20428 


In reply refer to: 
B-1-12 
June 10, 1966 

Mr. Sam R. Broadbent 

Chief, Commerce, Housing and 

Transportation Division 

Bureau of the Budget 

Washington, D. C. 

Dear Mr. Broadbent: 

Re: Dockets 17205 and 17394 


Enclosed is a letter to the President transmitting to him 
copies of foreign air carrier permit applications of Sudflug, 


Suddeutsche Fluggesellschaft mbH and Scandinavian Air- 
lines Systems. 


A copy of our letter to the President, together with cop- 
ies of the applications, are enclosed for your files. 


Sincerely yours, 


ROBERT T. MURPHY 
Chairman 


Enclosures 3 
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CIVIL AERONAUTICS BOARD 
Washington, D. C. 20428 


In reply refer to: 
B-100-12 


June 8, 1966 


Mr. Henry T. Snowdon, Chief, 

Aviation Negotiation Division 
Department of State 
Washington, D. C. 


Dear Mr. Snowdon: 
Docket 17205 


A prehearing conference on the foreign air carrier permit 
application of Sudflug, Suddeutsche Fluggesellschaft mbH, 
which has been filed with the Board in the above docket, 
has been assigned to be held on June 16, 1966, at the time 
and place specified in the enclosed Notice of Prehearing 
Conference. 


This information is being sent to you pursuant to the pro- 
cedure outlined in the letter of the Bureau of the Budget 
dated May 29, 1951, for obtaining the views of interested 
departments and agencies of the Federal Government in cases 
requiring Presidential approval under section 801 of the Fed- 
eral Aviation Act of 1958, as amended. 


It is requested that the views of the Department with re- 
spect to the issues in this case be presented at the time of 
the public hearing, as contemplated by the established pro- 
cedure. 


Very truly yours, 


FRANCIS W. BROWN 
Chief Examiner 


Enclosure 
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DEPARTMENT OF STATE 
Washington 


June 17, 1966 


Mr. Francis W. Brown 
Chief Examiner 

Civil Aeronautics Board 
Washington, D. C. 

Dear Mr. Brown: 

This will acknowledge your letter of June 8, 1966 B-100- 
12, regarding the application of Sudflug, Suddeutsche Flug- 
gesellschaft mbH (Docket 17205). 

The Department of State is interested in this case, and 


will, as it finds necessary, make its views available in accord- 
ance with its established procedure. 


Sincerely yours, 


HENRY T. SNOWDON 
Chief, Aviation Negotia- 
tions Division 
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CIVIL AERONAUTICS BOARD 
Washington, D. C. 20428 

In reply refer to: 
B-100-12 
June 8, 1966 

Mr. Alan S. Boyd 

Under Secretary for Transportation 

Department of Commerce 

Washington, D. C. 

Dear Mr. Boyd: 

Docket 17205 
A prehearing conference on the foreign air carrier permit 
application of Sudflug, Suddeutsche Fluggesellschaft mbH, 


which has been filed with the Board in the above docket, 
has been assigned to be held on June 16, 1966, at the time 


and place specified in the enclosed Notice of Prehearing 
Conference. 


This information is being sent to you pursuant to the pro- 
cedure outlined in the letter of the Bureau of the Budget 
dated May 29, 1951, for obtaining the views of interested 
departments and agencies of the Federal Government in cases 
requiring Presidential approval under section 801 of the Fed- 
eral Aviation Act of 1958, as amended. 


It is requested that the views of the Department with re- 
spect to the issues in this case be presented at the time of 
the public hearing, as contemplated by the established pro- 
cedure. 


Very truly yours, 


FRANCIS W. BROWN 
Chief Examiner 


Enclosure 
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The Under Secretary of Commerce 
for Transportation 
Washington, D. C. 20230 


August 12, 1966 


Honorable Charles S. Murphy 
Chairman 

Civil Aeronautics Board 
Washington, D. C. 20428 


Dear Mr. Chairman: 


It has come to my attention that the application of Sud- 
flug, Suddeutsche Fluggesellschaft mbH, for a foreign air 
carrier permit is scheduled for hearing on August 15, 1966. 
The permit, if granted, would authorize Sudflug to perform 
16 round-trip inclusive tour charter flights originating in 
West Germany to the United States during the 1967 season 
using DC-8 equipment. 


The Department of Commerce supports this application. 
It is the Department’s position that inclusive tour service— 
the type of service which would be provided by the appli- 
cant—is consistent with the aims of our national transporta- 
tion policy, that it will promote and encourage the develop- 
ment of air transportation and that it should represent an 
important aspect of our total domestic and international 
air transportation system. It is also consistent with the pol- 
icy of encouraging the free flow of international commerce. 


The inclusive tour approach makes it possible to provide 
air travel at rates well below those which are otherwise avail- 
able. In addition, the inclusive tour makes it possible for 
the traveler to know the full cost of his trip in advance. 
Both of these factors are important. They take on added 
significance in the case of the foreign tourist planning a trip 
to the U.S. since most foreigners consider travel and accom- 
modations in the U.S. to be expensive and believe that a 
trip to the U.S. is far beyond their means. 
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The argument is sometimes made that such service would 
cause substantial diversion from regularly scheduled air trans- 
portation, thereby jeopardizing the position of the scheduled 
carriers. The experience in Europe where inclusive tours 
have been very popular indicates that this is not the case 
and that inclusive tour merchandising, in fact, tends to tap 
a new market for air travel. This produces an immediate 
benefit to the travelers and the carriers involved and over 
the longer term benefits all segments of the aviation industry. 


There is a responsibility to travelers and shippers to in- 
sure that air transportation is available at the lowest rates 
consistent with safe and efficient air transportation. This 
responsibility extends not only to U.S. citizens engaged in 
domestic and international commerce but also to those who 
wish to travel or ship to the U.S. from abroad. Fulfilling 
this responsibility requires aggressive promotion and develop- 
ment of new concepts in transportation and their full ex- 
ploitation in the public interest. 


[18] 


While the Department supports this application because 
it considers it sound in the light of overall transportation 
policy, it is also important to note that the service to be 
offered can be expected to make a net contribution to our 
balance of payments deficit and help close the travel gap. 


The Department of Commerce would like to be on record 
before the Board as favoring the grant of Sudflug’s applica- 
tion for a foreign air carrier permit authorizing it to mount 
an inclusive tour charter program in 1967. If the Board 
should find that in all other respects the authority requested 
by Sudflug would be in the public interest, the Department 
urges it to grant the permit which the carrier has requested. 


Sincerely, 


ALAN S. BOYD 
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DEPARTMENT OF STATE 
Washington 


July 19, 1966 
The Honorable 
Charles S. Murphy, Chairman 
Civil Aeronautics Board 
Washington, D. C. 


Dear Mr. Murphy: 
In a note verbale, dated July 13, 1966, the German Em- 
bassy asked us to transmit the following statement referring 


to the application submitted by Suedflug GmbH to the Civil 
Aeronautics Board under Docket No. 17205: 


“Suedflug GmbH is an air-carrier for non-scheduled trans- 
port admitted under German law. 


“The Company is therefore authorized to carry out flights 


in Inclusive Tours traffic too. According to German law 
each flight involving border-crossing air-traffic requires a spe- 
cial departure permit which is given by the German Avia- 
tion Authority. According to section 22 of the Air-Traffic- 
Law the aforementioned Authority may establish special 
conditions and injunctions or prohibit transports as far as 
they will be considerably detrimental to public traffic inter- 
ests. 

“The Embassy of the Federal Republic of Germany should 
also like to point out, however, that by reason of this in- 
formation no precedent is being established for the Federal 
German Aviation Authority regarding the approval of appli- 
cations submitted by United States airlines for the execu- 
tion of similar flights.” 


Sincerely yours, 


FRANK E. LOY 
Deputy Assistant Secretary 
Bureau of Economic Affairs 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 20428 


In the Matter of the Application of 


SUDFLUG, SUDDEUTSCHE 
FLUGGESELLSCHAFT mbH 


for Inclusive Tour Authority 


Docket 17205 


PETITION OF PAN AMERICAN WORLD 
AIRWAYS, INC. FOR LEAVE TO INTERVENE 


* Oe OK 


Dated: June 14, 1966 
New York, New York 


[22] 


* Oe OK 


Pan American World Airways, Inc. (“Pan American”) re- 
spectfully requests leave to intervene in the above-entitled 
proceeding pursuant to Rule 15 of the Board’s Rules of 
Practice, and in support thereof states as follows: 


1. Pan American is a corporation duly authorized and 
existing under the laws of the State of New York, and is 
an air carrier as defined by Section 101(3) of the Federal 
Aviation Act of 1958, as amended. 


2. Pan American is the holder of a certificate of public 
convenience and necessity authorizing it to engage in trans- 
atlantic foreign air transportation’ between, inter alia, New 
York, New York and various points in Europe, pursuant 


‘Last issued pursuant to Order E-23230. 
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to which it is regularly engaged in the air transportation of 
persons, property, and mail. Pan American also performs, 
from time to time, transatlantic charter service. 


3. SUDFLUG, SUDDEUTSCHE FLUGGESELLSCHAFT 
mbH (“‘Sudflug”) has applied in Docket 17205 for a foreign 
air carrier permit authorizing it to perform round-trip inclu- 
sive tour transatlantic charter flights between points in the 
Republic of Germany and points in the United States. The 
service thus proposed, if authorized, will be operated in 
competition with services offered by Pan American. 


4. By reason of the foregoing circumstances, said appli- 
cation could have significant effects on Pan American and 
on Pan American’s property, financial, and other interests. 
Pan American’s participation in this proceeding may reason- 
ably be expected to assist in the development of a sound 
record which will properly reveal the extent of such effects 
and the action which the Board should take with respect 


thereto. No existing party is similarly affected or can prop- 
erly represent Pan American’s interests. It is believed that 
participation by Pan American will be conducive to the ends 
of justice and will not unduly broaden the issues of delay 
the proceeding. Intervention in this proceeding is the only 
method whereby Pan American’s interests may be protected. 


WHEREFORE, Pan American prays leave to intervene 
and be treated as a party herein, with the right to have no- 
tice and appear in the taking of testimony, produce and 
cross-examine witnesses, and be heard in person or by coun- 
sel 
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upon brief and oral argument. 
Respectfully submitted, 


PAN AMERICAN WORLD 
AIRWAYS, INC. 


By David L. Steege 
Senior Attorney 


[Certificate of Service - June 14, 1966] 
[25] 
BEFORE THE 


CIVIL AERONAUTICS BOARD 
Washington, D. C. 20428 


* OK OK 


PETITION OF TRANS WORLD AIRLINES, INC. 
FOR LEAVE TO INTERVENE 


* * 
June 15, 1966 


[26] 


Trans World Airlines, Inc. (TWA) respectfully submits this 
petition for leave to intervene in the above entitled proceed- 
ing pursuant to Rule 15 of the Board’s Rules of Practice 
and in support thereof states as follows: 


1. TWA is a Delaware corporation and has an office at 
605 Third Avenue, New York, N. Y. 10016. 

2. TWA holds a certificate of public convenience and ne- 
cessity authorizing it to engage in the air transportation of 
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persons, property and mail over Route 147 between various 
points in the United States and various points in Europe, 
including points in Switzerland. 


3. SUDFLUG, SUDDEUTSCHE FLUGGESELLSCHAFT 
mbH (“Sudflug”) has applied in Docket 17205 for a foreign 
air 5 


[27] 


carrier permit authorizing it to perform round-trip inclusive 
tour transatlantic charter flights between points in the Re- 
public of Germany and points in the United States. The 
service thus proposed, if authorized, will be operated in com- 
petition with services offered by TWA. 


4. TWA represents that, by reason of the above, it has a 
substantial property and financial interest in the subject mat- 
ter of this proceeding which will not be adequately repre- 
sented by other parties and that its intervention herein will 
not unduly broaden the issues or delay the proceeding. 


WHEREFORE, Trans World Airlines, Inc., respectfully 
prays leave to intervene and become a party to the above- 
entitled proceeding with the right to appear and present evi- 
dence in hearings, to cross-examine witnesses, to receive no- 
tice and copies of all papers and pleadings, to submit briefs 
and to participate in oral argument, if any be heard. 


Respectfully submitted, 


CHADBOURNE, PARKE, 
WHITESIDE & WOLFF 


By Joseph M. Paul, Jr. 


Attorneys for Trans 
World Airlines, Inc. 
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[Certificate of Service - June 15, 1966] 
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Order No. E-23833 
Served June 20, 1966 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 


Issued under delegated authority 
June 17, 1966 


SUDFLUG, SUDDEUTSCHE 


FLUGGESELLSCHAFT mbH Docket 17205 


ORDER GRANTING PETITIONS TO INTERVENE 


Petitions for leave to intervene in the above-entitled pro- 
ceeding have been filed by Pan American World Airways, 
Inc. and Trans World Airlines, Inc. 


Pursuant to authority duly delegated by the Board in the 


Board’s Regulations, 14 C.F.R. 385.11, it is found that the 
petitioners have alleged matters indicating they are persons 
entitled to intervene in this proceeding, and that the grant- 
ing of the petitions will not unduly broaden the issues or 
delay the proceeding. 


ACCORDINGLY, IT IS ORDERED: 


That the above-described petitions for leave to intervene 
be and they hereby are granted. 


Persons entitled to petition the Board for review of this 
order pursuant to the Board’s Regulations, 14 C.F.R. 385.50, 
may file such petitions within ten days after the date of serv- 
ice of this order. 


This order shall be effective and become the action of the 
Civil Aeronautics Board upon expiration of the above period 
unless before that date a petition for review thereof is filed 
or the Board gives notice that it will review this order on its 
own motion. 


By Ross I. Newmann 
Hearing Examiner 


HAROLD R. SANDERSON 


Secretary 
(SEAL) 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 


In the Matter of the Application of 


TOUROPA - DER Deutsches Reiseburo 
GMBH. - Hamburg-Amerikanische 
Packetfahrt-Actien-Gesellschaft - Nord- 
deutscher Lloyd - Amtliches Bayerisches 
Reisebuero GMBH. - Reisebuero Dr. Carl 


Degener KG. 


for a Disclaimer of Jurisdiction or a Declaration 
of Non-Exercise of Jurisdiction and a Motion to 
Consolidate this Application with the Applica- 
tion of Sudflug, Suddeutsche Fluggesellschaft 
mbH for Inclusive Tour Authority, Docket 
17205 


July 18, 1966 


Docket 
17205 
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* OK 


APPLICATION FOR A DISCLAIMER OF JURISDICTION 
OR 
A DECLARATION OF NON-EXERCISE OF JURISDICTION 
AND 
CONSOLIDATION WITH THE APPLICATION OF 
SUDFLUG, SUDDEUTSCHE FLUGGESELLSCHAFT mbH 


TOUROPA — DER Deutsches Reiseburo GMBH. - Ham- 
burg-Amerikanische Packetfahrt-Actien-Gesellschaft - Nord- 
deutscher Lloyd - Amtliches Bayerisches Reisebuero GMBH. 
- Reisebuero Dr. Carl Degener KG., hereinafter referred to 
as TOUROPA, hereby asks the Board to disclaim jurisdic- 
tion or to declare the non-exercise of jurisdiction with re- 
spect to the sale by applicant of inclusive tours originating 
in the Federal Republic of Germany to the United States 
and return for a period expiring April 29, 1968, and to con- 
solidate this application with the application of Sudflug, Sud- 
deutsche Fluggesellschaft mbH, hereinafter referred to as 
Sudflug, in Docket 17205. 


1. TOUROPA is a major German tour operator registered 
as a business in the District Magistrate’s Court in Munich, 
Federal Republic of Germany. TOUROPA has since 1948 
engaged in organizing tours inside Germany and from Ger- 
many to points outside thereof. 


2. Since its formation, TOUROPA has made travel ar- 
rangements for more than five million travelers. During 
1965 it arranged inclusive tours for 399,562 persons and 
had a gross revenue of $37,500,000 (DM 150,200,000). Dur- 
ing 1965 it organized inclusive tours by air for 61,562 trav- 
elers with 


[65] 


a gross revenue of $2,900,000 (DM 41,800,000). TOUROPA 
will charter aircraft of Sudflug which has an application for 
authority to engage in inclusive tours now pending in Dock- 
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et 17205. TOUROPA will sell package tours including air 
transportation to members of the German public. A ques- 
tion, therefore, exists as to whether TOUROPA will be con- 
sidered an indirect air carrier as a result of such activity. 
TOUROPA does not believe such a conclusion to be war- 
ranted. . It believes that no reason exists for the Board to 
exercise jurisdiction because all of TOUROPA’s activities 
here proposed will consist of the sale of inclusive tour serv- 
ice in Germany to German residents and all of TOUROPA’s 
obligations to the travelers which it serves will be entered 
into and be subject to the law of Germany. A similar situ- 
ation faced the Board in the Jnternational Freight Forward- 
er Investigation, 27 C.A.B. 659, where the Board concluded 
that no effective regulatory purpose could be served by 
asserting jurisdiction over foreign air freight forwarders with 
respect to shipments of cargo originating in a foreign juris- 
diction. 


3. TOUROPA seeks permission to engage in its services 
for a time limited to April 29, 1968 at which time the per- 


mit issued to Sudflug under Section 402 of the Federal Av- 
iation Act of 1958, as amended, will expire thereby provid- 
ing the Board with an opportunity to review the operation 
and to evaluate further steps the Board may wish to take. 


4. TOUROPA is submitting to the Board in the proceed- 
ing on the Sudflug application in Docket 17205, which is 
now set for hearing on August 15, 1966, detailed exhibits 
in which it will disclose the details of its past operations 
and its proposals for the period for which this permission 
is requested. Such submissions will enable the Board to 
make a full determination of issues raised in this application 
and in the application of Sudflug to engage in inclusive tour 
services for travelers originating in Germany. Information 
and facts about TOUROPA and its past and proposed oper- 
ations are being served on the parties in the proceeding on 
Sudflug’s application in Docket 17205 concurrently with 
this application in conformance with the request for evi- 
dence by Bureau Counsel and counsel for participating par- 
ties and within the time prescribed by the Examiner. 
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In view of the foregoing, TOUROPA hereby prays (1) 
that the Board consolidate this application with the pend- 
ing proceeding in Docket 17205 and (2) disclaim jurisdic- 
tion or, alternatively, declare that it will not exercise juris- 
diction over the sale by TOUROPA of inclusive tours orig- 
inating in Germany for flights to be performed by Sudflug 
for the period expiring April 29, 1968. 


Respectfully submitted, 


PAUL REIBER 
1625 Eye Street, N.W. 
Washington, D. C. 20006 


Attorney for TOUROPA 
July 18, 1966 


(Certificate of Service - July 18, 1966] 
[67] 
BEFORE THE 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 


In the Matter of the Application of 


Scharnow-Reisen GmbH., 
Kommanditgesellschaft 


for a Disclaimer of Jurisdiction of a Docket 17205 
Declaration of Non-Exercise of Juris- 

diction and a Motion to Consolidate 

this Application with the Application 

of Sudflug, Suddeutsche Fluggesell- 

schaft mbH for Inclusive Tour Au- 

thority Docket 17205 


July 18, 1966 
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* * * 


APPLICATION FOR A DISCLAIMER OF JURISDICTION 
OR 
A DECLARATION OF NON-EXERCISE OF JURISDICTION 
AND 
CONSOLIDATION WITH THE APPLICATION BY 
SUDFLUG, SUDDEUTSCHE FLUGGESELLSCHAFT mbH 


Scharnow-Reisen GmbH., Kommanditgesellschaft, herein- 
after referred to as Scharnow, hereby asks the Board to dis- 
claim jurisdiction or to declare the non-exercise of jurisdic- 
tion with respect to the sale by applicant of inclusive tours 
originating in the Federal Republic of Germany to the United 
States and return for a period expiring April 29, 1968, and 
to consolidate this application with the application of Sud- 
flug, Suddeutsche Fluggesellschaft mbH, hereinafter referred 
to as Sudflug, in Docket 17205. 


1. Scharnow is a major German tour operator registered 
in the District Court of Hannover, Federal Republic of Ger- 
many, as a limited partnership. Scharnow was founded in 
1953 and has since been engaged in organizing tours primar- 
ily from Germany to points outside of Germany. 


2. Since its formation Scharnow has made inclusive tour 
arrangements for more than 2,600,000 German travelers of 
which more than 120,000 were inclusive air tour travelers. 
During 1965 it organized inclusive tours for 376,054 travel- 
ers of which 71,697 traveled by air to nineteen destinations. 
Scharnow proposes to charter aircraft of Sudflug, which has 
an application for authority to engage in inclusive tours now 
pending in Docket 17205. Scharnow will sell package tours 
including air transportation 
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to members of the German public. A question, therefore, 
exists as to whether Scharnow will be considered an indirect 
air carrier as a result of such activity. Scharnow does not 
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believe such a conclusion to be warranted. It believes that 
no reason exists for the Board to exercise jurisdiction because 
all of Scharnow’s activities here proposed will consist of the 
sale of inclusive tour service in Germany to German resi- 
dents and all of Scharnow’s obligations to the travelers 
which it serves will be entered into and be subject to the 
law of Germany. A similar situation faced the Board in the 
International Freight Forwarder Investigation, 27 C.A.B. 
659, where the Board concluded that no effective regula- 
tory purpose could be served by asserting jurisdiction over 
foreign freight forwarders with respect to shipments of car- 
go originating in a foreign jurisdiction. 


3. Scharnow seeks permission to engage in such services 
for a period to expire April 29, 1968 at which time the per- 
mit issued to Sudflug under Section 402 of the Federal Av- 
iation Act of 1958, as amended, will expire, thereby pro- 
viding the Board with an opportunity to review the opera- 
tion and to evaluate further steps the Board may wish to 
take. 


4. Scharnow is submitting to the Board in the proceed- 
ing on the Sudflug application in Docket 17205, which is 
now set for hearing on August 15, 1966, detailed exhibits 
in which it will disclose the details of its past operations 
and its proposals for the period for which this permission is 
requested. Such submissions will enable the Board to make 
a full determination of issues raised in this application and 
in the application of Sudflug to engage in inclusive tour 
services for travelers originating in Germany. Information 
and facts about Scharnow and its past and proposed opera- 
tions are being served on the parties in the proceeding on 
Sudflug’s application in Docket 17205 concurrently with 
this application in conformance with the request of Bureau 
Counsel, and counsel for participating parties, for evidence. 
The requested information is being supplied within the time 
prescribed by the Examiner so there should be no delay in 
that proceeding. 
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In view of the foregoing, Scharnow hereby prays (1) that 
the Board consolidate this application with the pending 
proceeding in Docket 17205 and (2) disclaim jurisdiction 
or, alternatively, declare that it will not 


[70] 
exercise jurisdiction over the sale by Scharnow of inclusive 
tours originating in Germany for flights to be performed by 
Sudflug for the period expiring April 29, 1968. 


Respectfully submitted, 


PAUL REIBER 
1625 Eye Street, N.W. 
Washington, D. C. 20006 


Attorney for Scharnow 


(Certificate of Service - July 18, 1966] 
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ORDER 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 


Issued by the Examiner in Washington, D. C. 
on July 29, 1966 


SUDFLUG, SUDDEUTSCHE 
FLUGGESELLSCHAFT mbH 


ORDER 


Docket 17205 


On April 8, 1966, Sudflug, Suddeutsche Fluggesellschaft 
mbH (Sudflug) filed an application, Docket 17205, for a 
permanent or temporary foreign air carrier permit which 
would authorize it to perform inclusive tour round-trip char- 
ter flights carrying passengers and their baggage between any 
point or points in the Federal Republic of Germany and 
any point or points in the United States. 


On July 18, 1966, applications were filed by two German 
tour operators, Scharnow-Reisen GmbH., Kommanditgesell- 
schaft (Scharnow), Docket 17542, and Touropa—DER 
Deutsches Reiseburo GmbH.—Hamburg-Amerikanische Pack- 
etfahrt-Actien-Gesellschaft—Norddeutscher Lloyd—Amtliches 
Bayerisches Reisebuero GmbH.—Reisebuero Dr. Carl Degener 
KG (Touropa), Docket 17543. These applications are enti- 
tled “Application for a disclaimer of jurisdiction or a decla- 
ration of non-exercise of jurisdiction and consolidation with 
the application of Sudflug, Suddeutsche Fluggesellschaft 
mbH in Docket 17205.” By letter dated July 21, 1966, 
Counsel for Schamow and Touropa stated that the applica- 
tions in Dockets 17542 and 17543 should be considered as 
applications for authority by the applicants to engage in in- 
direct air transportation as tour operators and, in addition, 
as motions for (a) consolidation in the Sudflug proceeding, 
Docket 17205, and (b) disclaimer of jurisdiction or non- 
exercise of jurisdiction (such a determination to be made dur- 
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ing the course of the proceeding in Docket 17205). Answers 
to the applications of Scharnow and Touropa were filed on 
July 27, 1966, by Pan American and TWA. 


The Examiner has carefully considered the documents filed 
by Scharnow and Touropa in Dockets 17542 and 17543 and 
has concluded that they should not be considered as applica- 
tions for authority to engage in foreign air transportation as 
indirect air carriers. Section 211.2 of the Board’s Economic 
Regulations provides that applications for foreign air carrier 
permits shall be forwarded to the Board through diplomatic 
channels by the government of the applicant’s country of citi- 
zenship and shall be deemed to have been filed on the date 
such applications are actually received by the Board. Section 
801 of the Act requires that copies of such applications be 
transmitted to the President before hearing thereon. The doc- 
uments filed by Scharnow and Touropa in Dockets 17542 
and 17543 were not sent to the Board through diplomatic 
channels and copies of these applications have not been trans- 
mitted to the President. Under the circumstances, these docu- 
ments will not be considered as applications for authority to 
engage in indirect foreign air transportation. 


Upon consideration of the matters contained in the docu- 
ments filed by Scharnow and Touropa and the answers filed 
by Pan American and TWA, the Examiner has decided to treat 
the documents filed in Dockets 17542 and 17543 as motions 
by Scharnow and Touropa requesting (a) a disclaimer of juris- 
diction or (b) a declaration of non-exercise of jurisdiction. At 
the prehearing conference which was held on June 16, 1966, 
the Examiner ruled that the issues in this proceeding include 
the following: 


(a) Will the tour operators be foreign air carriers indirectly 
engaged in foreign air transportation within the meaning of 
the Federal Aviation Act of 1958, as amended; and 


(b) If so, should the Board exercise jurisdiction over such 
tour operators. 
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The resolution of these questions should be made at the con- 
clusion of this proceeding and based upon the factual evi- 
dence of record in this case. The Examiner will therefore 
defer for further consideration at the conclusion of this pro- 
ceeding the motions for a disclaimer of jurisdiction or a 
declaration of non-exercise of jurisdiction filed by Scharnow 
and Touropa in Dockets 17542 and 17543. 


ACCORDINGLY, IT IS ORDERED: 


1. That the documents filed by Scharnow, Docket 17542, 
and Touropa, Docket 17543, shall not be considered as ap- 
plications to engage in indirect foreign air transportation, 
but shall be treated as motions by Scharnow and Touropa 
for a disclaimer of jurisdiction or a declaration of non-exer- 
cise of jurisdiction. 


2. That the motions filed by Scharnow, Docket 17542, 
and Touropa, Docket 17543, be and they hereby are deferred. 


ROSS I. NEWMAN 
Hearing Examiner 


RECOMMENDED DECISION 
OF EXAMINER ROBERT L. PARK 
Served: September 29, 1966 
Upon: 

Paul Reiber, 1625 Eye Street, N.W., Washington, D. C. 
2006, for Sudflug, Suddeutsche Fluggesellschaft mbH. 

David L. Steege, Pan American World Airways, Inc., Pan 
Am Building, New York, New York 10017, for Pan Ameri- 
can World Airways, Inc. 

Edmund E. Harvey, Chadbourne, Parke, Whiteside & 
Wolff, 25 Broadway, New York, New York 10004, for Trans 
World Airlines, Inc. 

David Fuss, Civil Aeronautics Board, Washington, D. C. 
20428, for the Bureau of Operating Rights. 


Exceptions, if any, must be filed with the Docket Section 
of the Civil Aeronautics Board, Washington, D. C. 20428, 
and served upon all parties within 5 days of the service 
shown above. Briefs may be filed and served on all parties 
within 5 days after the date fixed for filing exceptions. 


Recommended: 


That the application of Sudflug, Suddeutsche Fluggesell- 
schaft mbH, for a foreign air carrier permit authorizing it 
to perform inclusive tour charter flights between the Federal 
Republic of Germany and the United States, carrying Ger- 
man originated passengers and their baggage, be denied. 


Appearances: 


Paul Reiber and Gerald P. O’Grady, for Sudflug, Sud- 
deutsche Fluggesellschaft mbH 

David L. Steege, for Pan American World Airways, Inc. 

John S. Samuels, for Trans World Airlines, Inc. 

J. Randolph Ayre, for World Airways, Inc. 

David Fuss, for the Bureau of Operating Rights. 
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Introduction. Sudflug, Suddeutsche Fluggesellschaft mbH 
(Sudflug), an air carrier of the Federal Republic of Germany, 
is the holder of a foreign air carrier permit, expiring April 
29, 1968, which authorizes it to engage in charter foreign 
air transportation of persons and their accompanied baggage 
between any point or points in the Federal Republic and 
any point or points in the United States./ 


Sudflug here seeks authorization to operate inclusive tour 
charters, carrying German originated traffic only, between 
Germany and the United States for a period coextensive 
with the duration of its existing foreign air carrier permit. 
If granted such authority, in 1967 Sudflug plans to operate 
30 inclusive tour charters to the United States transporting 
Germand tourists, 16 of which would be conducted under 
a joint charter agreement with two German tour operators, 
Scharnow? and Touropa.? 


Pursuant to section 801 of the Act copies of the applica- 
tion were transmitted to the President of the United States.4 
Pan American World Airways, Inc. (Pan American) and Trans 
World Airlines, Inc. (TWA) were granted leave to intervene, 
a public hearing was held, and briefs filed with the Exam- 
iner by the parties. 


Both Pan American and TWA oppose grant of Sudflug’s 
application primarily on public interest grounds. The Bu- 


“Order E-22116, served May 3, 1965. 
?Full name: Scharnow-Reisen GmbH., Kommanditgesellschaft. 


3Full name: TOUROPA - DER Deutsches Reiseburg GMBH.-Ham- 
burg-Amerikanische Packetfahrt-Actien-Gesellschaft-Norddeutscher 
Lloyd-Amtliches Bayerisches Reisebuero GMBH.-Reisebuero Dr. Carl 
Degener KG. 


4Section 801, among other things, provides that the issuance of a 
permit to any foreign air carrier under section 402 shall be subject to 
the approval of the President of the United States. It also requires 
that copies of all applications with respect to such permits be trans- 
mitted to the President before hearing, and that Board decisions there- 
on be submitted to the President before publication thereof. 
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reau of Operating Rights (Bureau) also opposes such an 
award since, in its view, Sudflug’s proposal is more closely 
akin to a request for an authorization to conduct individu- 
ally ticketed services than to one designed to permit the 
performance of inclusive tour charters.° 


The Issues. The requirements governing the issuance of a 
foreign air carrier permit are contained in Section 402 of 
the Act which, among other things, prohibits a foreign air 
carrier from engaging in foreign air transportation unless it 
obtains a permit issued by the Board. This section author- 
izes the Board to issue such permit only if it finds that the 
carrier is fit, willing and able to perform the air transporta- 
tion and to conform to the provisions of the Act and the 
tules and regulations issued thereunder. 


The foregoing provisions govern the disposition of Sud- 
flug’s application. Also at issue is the question of whether 
the tour operators, which plan to charter Sudflug’s aircraft 
for the operation of inclusive tour charters, would be indi- 
rectly engaged in foreign air transportation within the mean- 
ing of the Act. In the latter connection, both Scharnow 
and Touropa have requested that the Board either disclaim 
jurisdiction as to them or, alternatively, declare that it will 
not exercise such jurisdiction. 


SWorld Airways, Inc., a United States supplemental air carrier, filed 
a statement of position pursuant to Rule 14 indicating no objection 
to grant of Sudflug’s application, with the caveat that foreign inclu- 
sive tour charter operations by foreign air carriers and by U.S. supple- 
mental air carriers, if and when authorized by this government, should 
be conducted under generally similar standards and regulations. Also, 
by letter dated August 12, 1966, which is on file in the correspond- 
ence section of the Board’s Docket, the Department of Commerce in- 
dicated support of Sudflug’s application, at least to the extent that it 
“would authorize Sudflug to perform 16 round trip inclusive tour 
charter flights originating in West Germany to the United States dur- 
ing the 1967 season using DC-8 equipment.” 
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Sudflug’s proposed services are not covered by the exist- 
ing bilateral air transport agreement between the United 
States and Germany. Accordingly, action on the applica- 
tion, insofar as it might be governed by the question of 
relations between nations, rests upon principles of interna- 
tional comity and reciprocity. 


Sudflug’s Organization and Operations. Since the issu- 
ance of Sudflug’s foreign air carrier permit in 1965, there 
have been significant new developments concerning the car- 
rier’s organization and operations which should be briefly 
recounted. 


Sudflug GmbH, a German company owned by German 
nationals, is the permit holder which actually operates the 
aircraft and performs related responsibilities. Subsequent 
to the grant of the foreign air carrier permit to the com- 
pany, three other companies or business entities, also owned 
and controlled by German citizens, have been added to the 
Sudflug organization. One such company is Sudflug Inter- 
national GmbH & Co. K.G., which functions as the basic 
sales unit. Another is Sudflug International GmbH, whose 
only purpose apparently is to assume certain liabilities under 
German law for the Sudflug organization. Finally, there is 
Sudflug German International, Inc., a New York corpora- 
tion, which serves as the sales body in North America. 


The most analogous American equivalent to the legal com- 
position of the various Sudflug companies is the limited part- 
nership. The companies are bound together by an operating 
contract or agreement. The net effect is that the acts of 
one company are, in fact, the acts of all, with joint and sev- 
eral legal responsibility for Sudflug activities to the extent 
of their assets and capital contributions. 


Along with the changes in organization have come changes 
in ownership. The heretofore sole ownership of Mr. Rul A. 
Buckle, a German citizen and co-founder of Sudflug, is now 
divided in the various Sudflug companies on the basis of 50% 
participation by Mr. Buckle and 25% each by Scharnow and 
Touropa. 
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Scharnow and Touropa, two of the some 25 tour opera- 
tors with which Sudflug does business, are well established 
and experienced enterprises which have played major roles 
in the promotion and development in Germany of inclusive 
tours by rail, ship and air. Although there is no common 
ownership or interlocking relationships between Scharnow 
and Touropa, both companies have cooperated closely in 
this and other respects since at least 1962. They are served 
by basically the same network of some 1,300 agency or sub- 
agency outlets in Germany, in addition to those maintained 
abroad. So far as is shown by this record, there has been no 
instance of passenger strandings in connection with the in- 
clusive tours promoted and sold by these companies. 


Scharnow was formed in 1953 and has since made inclu- 
sive tour arrangements for 2.6 million Germans, 120,000 of 
whom have been air passengers. In 1965 Scharnow’s total 
annual sales of about $32.5 million were derived in substan- 
tial measure from 376, 054 inclusive tour travelers, includ- 
ing 71,697 who moved by air. It now sells and handles over 


100 charter flights weekly in season. The company has mil- 
lions of dollars invested in railroad rolling stock alone, which 
is used in providing the shorter haul intra-European rail tours. 


Touropa has increased its inclusive tour passengers ten-fold 
in the past 10 years—from 40,000 in 1948-49 to 399,562 in 
1965. Its 1965 gross revenues totaled $37.5 million, over 
$10 million of which was attributable to its 61,562 air inclu- 
sive tour passengers transported in the same year. Among 
the Touropa partners are the German Federated Railway 
and two of the largest German shipping companies, North 
German Lloyd and the Hamburg American Line. 


In addition to the sharp numerical increase in inclusive 
tour charters arranged by both companies, the air tours of- 
fered have been expanded in geographic scope. Thus they 
now extend not only to the ever-popular resort areas of 
France, Italy, Spain, Yugoslavia and Greece but also include 
such countries as the U.S.S.R., other Iron Curtain nations, 
Kenya and East Africa. 
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From the operational standpoint Sudflug is the counter- 
part of the U.S. supplemental air carrier, conducting a wide 
variety of charter operations. Its specialty, however, has 
been the inclusive tour charter flight. In 1965 Sudflug op- 
erated 1,885 charters and developed revenues of about $5.5 
million. Approximately 85% of the total revenue was de- 
rived from inclusive tour charters and roughly 6% was at- 
tributable to 30 one-way charter trips performed in Sud- 
flug’s North Atlantic operation. 


Sudflug has increased its aircraft fleet and has plans for 
further expansion. In contrast to the two DC-7’s and the 
Heron Mark II aircraft operated prior to issuance of its for- 
eign air carrier permit, it now owns and operates six DC- 
7’s, one F-27, and one Queen Air.° Sudflug has purchased 
two DC-8’s from Swissair, which are to be placed in service 
between April and June 1967, and has ordered two DC-9- 
30’s for delivery in early 1968. Title to four of the DC-7’s 
presently owned is held by Sudflug International GmbH & 
Co. K.G., the sales company, and apparently for reasons of 
financing, the same will be true with respect to the pure jets 
acquired or to be acquired. 


The only formal balance sheet and profit and loss state- 
ment of record are those of Sudflug GmbH, the permit 
holder. These show, as at December 31, 1965, total assets 
of $1,778,730; current assets of $564,340; current liabilities 
of $873,349; and a book net worth of $249,324. For the 
calendar year 1965 Sudflug had a net profit of $117,418.7 


The Inclusive Tour Proposal. As indicated initially, Sud- 
flug plans 30 inclusive tour charter flights from Germany to 
the United States in 1967. Sixteen of the 30 flights would 


©The carrier has another small aircraft which it proposes to sell. 


7Other Sudflug companies, as well as Scharnow and Touropa, did 
not produce similar data on the ground that such financial statements 
are not required to be made public in Germany and that public dis- 
closure of the details of financial status would damage them competi- 
tively. 
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be operated between Frankfurt and New York under a joint 
charter arrangement with Scharnow and Touropa, which 
would charter Sudflug’s 164-seat DC-8 equipment on a 50- 
50 basis at a price of $25,502 per round trip flight. Sud- 
flug figures its price at $3.165 per nautical mile, including 
an undisclosed allowance for profit, compared to Pan Amer- 
ican’s charge of $3.50 per mile and TWA’s rate of $3.20 per 
mile for European-originating jet charters. In total, Sudflug 
would make available through the Scharnow-Touropa opera- 
tion 2,624 seats, which would produce revenues for the ap- 
plicant of $408,032. 


Scharnow and Touropa offered evidence concerning four 
U.S.A. tours, which were advanced as examples of the types 
of tours they plan to offer. In each case the tour would in- 
clude at least a two-weeks stay in the United States; round- 
trip air transportation between Frankfurt and the United 
States; local transfer charges; hotel accommodations; some 
sightseeing; and the services of a German-speaking represen- 
tative. 


Both the Scharnow and Touropa minimum tour consists 
of a two-week stay in New York City at a total cost to the 
passenger of 1148 D.Ms. ($287).? In addition, each tour 
operator has more expensive tours featuring other or multi- 
ple U.S. destinations, additional sightseeing, better accom- 
modations, and additional ground or air transportation with- 


8 According to Sudflug, the remaining 14 inclusive tour charters for 
1967 would be made available to other German tour operators, prob- 
ably those which have handled 100,000 or more inclusive tour passen- 
gers. However, the Scharnow-Touropa flights would be the only ones 
where the charter agreement for a given flight would be with more 
than one tour operator. Sudflug plans 40 inclusive tour charters to 
the U.S. in 1968, assuming that the applicant has the necessary au- 
thority. 

PAt the present rate of exchange 4 German D.Ms. (Deutsch Marks) 
equal one U.S. dollar. 
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in the United States./? 


The Scharnow-Touropa tours would be operated on a 
weekly schedule commencing June 6, 1967, and concluding 
September 19, 1967, except for two subsequent pick-up 
flights. They would be made available in units of one week 
and could be purchased in various combinations. Tour par- 
ticipants, destined to take part in the numerous combina- 
tions of possible tours, would be transported on the same 
aircraft. Extensions of one week or more could be arranged 
in this country, subject to the availability of space on sub- 
sequent flights. No refunds would be made for unused por- 
tions of the tour package. 


On the basis of an 80% seat factor for each of the flights 
chartered from Sudflug, Scharnow conceded that the mini- 
mum New York tour would result in a loss. Nonetheless, it, 
as well as Touropa, feels that the $287 tour is essential to 
the success of its program and that ultimately the minimum 
tour would prove profitable through increased participation 
and volume. The applicant and the tour operators oppose 
the Board setting any minimum tour price that could be 
charged the passenger./? 


10Schamow, for example, would offer an additional tour to Miami; 
another involving bus transportation out of New York to Pittsburgh; 
Detroit, and Niagara Falls; and still another combining the midwest 
tour with additional visits to the Grand Canyon, Los Angeles, Disney- 
land, and San Francisco. Touropa has a variation of the New York 
tour combining it with a visit to Washington, D. C.; a motor coach 
tour of the Eastern U.S.; and a Miami tour. 


11 Scharnow asserts that, if a minimum per passenger charge is to 
be imposed, it should be at a level no higher than just under 1000 
D.Ms. ($250). Touropa’s evidence suggests that it must be able to 
offer a tour price of around 1200 D.Ms. ($300) if there is to be sig- 
nificant market development. These prices compare with IATA rates 
(roundtrip Frankfurt-New York) as follows: 


Peak Season - $564.30 
Basic Economy - $478.80 
Excursion fare - $360.00 
Tour Basing - $330.00 
Minimum IATA tour price - $400.00 
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Under the tour operators’ timetable, preparation should 
be undertaken now of appropriate promotional material for 
publication in early December 1966, with sales to commence 
by mid-December. The form of contract between Sudflug 
and the tour operators, however, would permit the latter to 
cancel the first in the contemplated series of flights on or 
before May 9, 1967. 


Pursuant to a request made at the prehearing conference, 
the applicant produced for the record a note verbale with 
respect to its application from the Embassy of the Federal 
Republic of Germany, Washington, D. C. This communica- 
tion is equivocal and does not contain an explicit endorse- 
ment of Sudflug’s application. It notes that Sudflug is au- 
thorized under German law to operate inclusive tour char- 
ters. It further notes that by reason of this and other in- 
formation supplied in the communication “no precedent: is 
being established for the Federal German Aviation Authority 
regarding the approval of applications submitted by United 
States airlines for the execution of similar flights.”’/? 


Public Utility of the Services. The public usefulness of 
and support for Sudflug’s proposed services are predicated 
primarily on the propensity of the German population for 
travel, the demonstrated and increasing popularity with Ger- 
man tourists of inclusive tour charters to foreign destina- 
tions, the rising affluence of the German people, and the 
status of the United States as perhaps the largest potential 
German tourist market. 


12Exhibit $-5, p.6. It is evident from the record, however, that 
the German Government has followed a liberal policy in granting land- 
ing and uplift rights to U.S. supplementals. It imposes no special re- 
quirements, such as showing of profitability, formal hearing, demon- 
stration of financial capability and fitness, etc. on either American or 
German charter carriers. While American supplementals do not now 
have foreign inclusive tour charter authority from the U.S. govern- 
ment, several have been conducting inclusive tour operations out of 
West Berlin to various foreign destinations during recent years. 
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According to current estimates, 20 million of the 58 mil- 
lion West Germans take a vacation trip. Some 10 million 
spend a two- to three-week vacation outside of Germany, 
and the trend toward increased foreign travel continues. 
Measured statistically, in 1954 15% of German tourists trav- 
eled abroad. The percent rose steadily to 47% in 1965, with 
an estimate of 50% for 1966. Charter air travel has played 
a major part in this development, with total German air char- 
ter passengers increasing from 283,337 in 1962 to 766,880 
in 1965. 


While affinity group charters have not proven particularly 
productive, the inclusive tour charter has been highly suc- 
cessful and popular with the German population./? The in- 
creased participation of German citizens in inclusive tour 
travel has been made possible by the revitalization of the 
German economy which has made greater discretionary in- 
come available for pleasure purposes, including travel. Some 
indication of the extent of this development is apparent from 
the fact that funds available in Germany for personal con- 
sumption, or discretionary spending, rose from $42.5 billion 
in 1960 to $56.2 billion in 1965. 


As shown in the prior discussion, the growth of inclusive 
tour charters has brought with it an expanded geographic 
scope for the tours offered and performed. Today there is 
considerable interest in the United States as a tour destina- 
tion because of the experience of World War II and its after- 
math, a curiosity concerning the people and economic prow- 
ess of the nation responsible for the Marshall Plan, the ap- 
peal of United States history and geography, familiarity with 


13§charnow’s air tour charter passengers rose from around 6,139 
in 1962 to 71,697 in 1965, whereas Touropa’s increased from around 
9,000 to 61,562 in the same period. The experience of West Berlin 
is also illuminating. In 1958, 8,991 roundtrip seats were provided at 
West Berlin in inclusive tour operations compared to 62,588 in 1965. 
It is estimated that in 1966 about 117,500 seats will be provided on 
inclusive tour flights to and from 30 different destinations. 
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American products, and for other reasons. While estimates 
of the degree of preference vary, samples and surveys show 
that the United States is the favored travel destination for 
the potential German tourist if cost is not an inhibiting fac- 
tor. 


In the opinion of the tour operators, the minimum IATA 
tour price per passenger of $400 is too high to attract Ger- 
man tourists to United States tours in significant numbers. 
The average German tourist is in the habit of spending about 
a month’s wages on his vacation (range, $250-$350). It is 
basically for this reason that Scharnow favors setting the 
minimum tour price, if there is to be one, at just under 
1000 D.Ms. ($250), at which rate it estimates significant 
new traffic will be generated for United States tours. As is 
universally the case, the German experience is that traffic 
responds substantially to price reductions.’4 


Effect on Existing Carriers. The grant of the authority 
sought by Sudflug would, in and of itself, have no signifi- 
cant adverse effect on any other carrier. 


Lufthansa, the German scheduled air carrier, provides in- 
clusive tours in connection with its scheduled transatlantic 
services and also operates transatlantic charters. It has inter- 
posed no objection in this proceeding to Sudflug’s applica- 
tion. 


Neither Pan American or TWA, the two United States 
scheduled air carriers providing service between Germany 
and the United States, presented any estimate of the diver- 
sion of revenues, if any, that might result from Sudflug’s 
contemplated operations. Futher, neither carrier adduced 


14Touropa offered evidence concerning its German-East Africa tours, 
which are somewhat comparable in distance to the proposed United 
States tours, as an indication of this fact. In 1964-65 Touropa East 
Africa tours priced at about $500 produced around 300 passengers. 
With the price reduced to less than $300 for the 1965-66 season, such 
tours have been completely sold and have generated some 3,000 pas- 
sengers to date. 
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evidence that would permit a determination of the extent 
of their revenues derived from German originating traffic 
destined to the United States, much less the percentage of 
such traffic that might represent tour business. In any 
event, in view of the present posture of the U.S. flag carri- 
ers, the: operation of the flights which Sudflug proposes 
would have no appreciable adverse impact on the ability of 
Pan American and TWA to conduct their authorized serv- 


Viewed from the standpoint of charter operations, the 
commercial charter services of Pan American and TWA from 
Germany to the United States have been inconsequential. 
While Pan American has a promotional program for Euro- 
pean originating charters, the roundtrip charters actually 
operated by that carrier, which are clearly identifiable as 
German-originating charters destined to the United States, 
amounted to one in 1964, two in 1965, and one in 1966 
(to April 30, 1966). TWA had one roundtrip commercial 
charter between the United States and Germany in 1964, 
and two each in the years 1965 and 1966 (to June 30, 
1966)./6 In 1965, these charters produced total revenues 
of $59,028 and $51,791 for Pan American and TWA, respec- 
tively. 

Conclusions. While the matter of fitness was the subject 
of detailed inquiry at the hearing, there is no real doubt con- 
cerning the fitness and qualifications of Sudflug and the tour 
operators to mount the type of operation contemplated by 
Sudflug’s application in view of the substantial expansion 


ISFor the year 1965, Pan American had system-wide transport rev- 
enues of over $660 million, net income before special items of $73.4 
million, and a rate of return on investment of 12.11% (year ending 
September 30, 1965). The comparable figures for its Atlantic Sector 
were transport revenues of $297 million, net income of $18 million, 
and a rate of return of 11.76%. In 1965 TWA had a net income after 
taxes of $50 million on total operating revenues of $671.8 


I 6 Also, one one-way charter in each of the years 1964 and 1966. 
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of Sudflug’s operations, the demonstrated going concern sta- 
tus of Sudflug, Scharnow and Touropa, and the other evi- 
dence of their extensive and successful business histories. 
Also, as found previously, the grant of the authority sought 
would have no demostnrable adverse effect on any other 
carrier. : 


There remains, however, the broader question of public 
interest. The facts in the record establish that there is a 
fertile field for the promotion of additional tourism by Ger- 
man citizens to the United States. While the stimulation of 
further efforts in this regard is a highly desirable objective, 
nonetheless it is concluded that the grant of the present ap- 
plication, on the terms proposed by the applicant, would 
not be in the public interest. 


In form, Sudflug’s application is one seeking authority to 
operate “inclusive tour charter” flights carrying German 
originated traffic to the United States. Under the appli- 
cant’s proposal the essential nature of such charters would 
be determined by the tour operators themselves. For exam- 
ple, the tour operators desire the freedom to set their own 
price to be charged tour passengers and contemplate no 
minimum stop requirements for their tours. In fact, the 
only restrictions or limitations suggested by Sudflug’s appli- 
cation are those “which the Board may wish to impose with 
respect to number of flights, origins of flights and seasonal- 
ity of operations.”/7 The latter, of course, go to the time, 
place and manner of operation rather than to the basic in- 
gredients of the charters themselves. 


No U.S. supplemental air carrier now has inclusive tour 
charter authority in foreign air transportation and the essen- 
tials of_an inclusive tour charter, as they may be prescribed 
for foreign operations, have not been otherwise defined by 
the : Board. However, the matter of inclusive tour charters 


in the domestic field was considered by the Board at length 


I 7Sudflug’s application in Docket 17205, paragraph 7. 
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in the Supplemental Air Service Proceeding, Docket 13795, 
et al. The regulations applicable to such charters have now 
been codified in Part 378. Under those regulations the re- 
quirements for a domestic inclusive tour charter are, among 
others, that (1) there is to be one tour operator (not a direct 
air carrier) per charter flight, with a limit of three tour groups 
that may be carried on the same aircraft; (2) a tour must 
serve a minimum of three destinations, at least 50 miles 
apart; and (3) the tour price charged the passenger must be 
not less than 110% of the lowest applicable scheduled fare. 


Scharnow and Touropa, each 25% owners of Sudflug, and 
the applicant regard Board authorization of their minimum 
tours as indispensable. Without them, they assert that their 
entire proposal must fail. These minimum tours, however, 
meet none of the foregoing requirements. In contrast to 
the standards of Part 378, the essence of the Scharnow-Tour- 
opa minimum tour is a two-week stay at the single destina- 
tion, New York City. The suggested price to the passenger 
is $287, some 28% less than the minimum IATA tour price, 
and the tour operators desire the freedom to lower it with- 
out limitation or restriction. Further, the charter capacity 
of Sudflug’s aircraft would be split on an equal basis be- 
tween Scharnow and Touropa, each of which would be free 
to place aboard the aircraft any number of different com- 
binations of tour passengers. 


These are significant deviations from the inclusive tour 
charter concept which, if permitted, would tend to distort 
the fundamental distinction between group carriage and in- 
dividually ticketed travel. No countervailing considerations 
of public interest have been advanced in this case that re- 
quire such a result. There is, in short, no compelling justi- 
fication for obtaining the limited amount of tourism pro- 
motion that would be possible here at the price of author- 
izing an operation that departs in such material respects 
from accepted charter norms. 


This is not to say that inclusive tour charters for foreign 
air carriers must necessarily meet all of the standards pre- 
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scribed for the domestic operations of supplemental air car- 
riers. Similarly, it does not mean that, in the absence of 
authorizations for U.S. carriers to operate such charters 
abroad, the application of a foreign air carrier must be de- 
nied. On the contrary, the Board has authorized inclusive 
tour charter services to the United States by a foreign air 
carrier, as witness its decision in the Caledonian case./® 


The Board’s action in Caledonian, however, is not a per- 
suasive precedent for grant of the present application. In 
contrast to Sudflug’s single destination tour, Caledonian pro- 
posed a tour that included four U.S. cities with substantial 
ground and sightseeing services; the Caledonian tour price 
per passenger was set by the British authorities and the 
Board at 105% of the lowest applicable IATA economy class 
fare, in contrast to the unlimited under-cutting of IATA fare 
levels proposed here; and, unlike the Scharnow-Touropa joint 
charter arrangement, the Caledonian flights were for a sin- 
gle, defined tour and under charter to one designated tour 
operator. Thus the authorization granted to Caledonian 
closely approximated the measurements for a bona fide in- 
clusive tour charter subsequently developed by the Board in 
the Supplemental Air Service Proceeding. If Sudflug should 
desire to seek authority generally comparable to that awarded 
Caledonian, it is free, of course, to submit an appropriate ap- 
plication. 


The applicant’s contention in support of an open-ended 
arrangement as to price, as well as for other features of the 
contents of its proposed tours, appears to be that these are 
matters which should be left to the discretion of the tour 
operators, whose judgment in these respects would be exer- 
cised in the light of market conditions in Germany. The 
thought is that since only third freedom traffic is involved, 
and since inclusive tour “charters” of the type proposed are 
presumably acceptable to the German government, no fur- 


18 Caledonian Airways Temporary Inclusive Tour Authority Investi- 
gation, Docket 16546, Order E-22978, served December 7, 1965. 
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ther restrictions by this government are necessary or appro- 
priate. 


The Board has not abdicated its function of assuring that 
a prospective award meets at least the rudimentary tests for 
the type of authorization sought. For example, in recent 
years the Board has authorized several foreign air carriers to 
engage in planeload charter foreign air transportation across 
the Atlantic. These foreign operators are not free to evolve 
and apply their own definitions of a legitimate charter. 
Rather, in each instance the Board has required that the op- 
erations authorized—both to and from the United States— 
conform to basic charter requirements. This has been accom- 
plished by provision in the permits incorporating appropriate 
portions of Part 295 governing transatlantic supplemental 
air transportation performed by U.S. supplementals, or more 
recently, by subjecting the permit holders to the new Part 
214 applicable to foreign charter operators’? In this way 
the Board has achieved general uniformity in charter con- 
cepts applicable to both U.S. and foreign charter carriers. 
Consistent with this approach, the public interest requires 
more in the way of comparability of standards for inclusive 
‘tour charters than is contemplated by the application at 
issue. 


As noted previously, the German government has not ex- 
plicitly endorsed Sudflug’s application. It has, however, made 
clear that “no precedent” is being established “regarding the 
approval of applications submitted by United States airlines 
for the execution of similar flights.” Under the circumstances, 
and in view of the fact that foreign inclusive tour charters 


19See, e.g., British Eagle International Airlines Limited, Docket 
16593, Order E-24058, served August 10, 1966; KAR-AIR oy, Docket 
16691, Order E-23731, served May 25, 1966; Andria Airways, Docket 
15636, Order E-22117, served May 3, 1965; Sudflug, Suddeutsche 
Fluggesellschaft mbH, Docket 15377, Order E-22116, served May 3, 
1965; KAR-AIR oy, Docket 15236, Order E-21684, served January 
15, 1965; and Caledonian Airways (Prestwick), Ltd., Docket 13367, 
Order E-19710, served June 18, 1963. 
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are not now authorized for U.S. supplementals, international 
comity and reciprocity are not dominant or overriding con- 
siderations in this proceeding. 


Upon the basis of the foregoing and all the facts of rec- 
ord, it is recommended that the Board find that the grant 
of Sudflug’s application in this proceeding would not be in 
the public interest and that for this reason the application 
should be denied. It is therefore unnecessary to consider 
further the requests of Scharnow and Touropa that the 
Board disclaim jurisdiction as to them, or alternatively, de- 
clare that it will not exercise jurisdiction. 


An appropriate order is attached. 


Robert L. Park 
Hearing Examiner 


Attachment 


ORDER 


A full public hearing having been held in the above-enti- 
tled proceeding, and the Board, upon consideration of the 
record, having issued its opinion containing its findings, con- 
clusions, and decision; 

IT IS ORDERED, that the application of Sudflug, Sud- 


deutsche Fluggesellschaft mbH, in this proceeding be and it 
hereby is denied. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 
Secretary 
(SEAL) 
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CAB Opinion and Order E-24697 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 
Served: Janu- 
ary 31, 1967 
DOCKET 17205 


SUDFLUG, SUDDEUTSCHE FLUGGESELLSCHAFT mbH 
Decided: December 1, 1966 


Foreign air carrier permit issued to Sudflug, Suddeutsche 
Fluggesellschaft mbH, authorizing the carrier, for a period 
terminating on April 29, 1968, to engage in foreign air 
transportation with respect to persons and their accom- 
panied baggage for the purpose of performing inclusive 
tour charter flights between any point or points in the 
United States, limited to charters which originate in the 


Federal Republic of Germany. 
APPEARANCES: 
Same as in the examiner’s recommended decision. 


OPINION 
BY THE BOARD: 


Sudflug, Suddeutsche Fluggesellschaft mbH, an air carrier 
of the Federal Republic of Germany, is the holder of a for- 
eign air carrier permit authorizing it, for a period terminat- 
ing on April 29, 1968, to engage in charter foreign air trans- 
portation of persons and their accompanied baggage between 
any point or points in the Federal Republic of Germany and 
any point or points in the United States. In this proceed- 
ing Sudflug requests authority to operate inclusive tour char- 
ters between Germany and the United States, carrying only 
German originated passengers and their accompanied baggage. 
Under Sudflug’s proposal, the inclusive tour authority re- 
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quested would be for a period coterminous with its existing 
foreign air carrier permit. Also involved herein are requests 
of Scharnow and Touropa, two German tour operators who 
would charter aircraft from Sudflug for inclusive tours, that 
the Board disclaim jurisdiction or, alternatively, declare that 
it will not exercise jurisdiction over the participation by 
Scharnow and Touropa in inclusive tour charters to be per- 
formed by Sudflug during the period expiring April 29, 
1968. Pan American World Airways and Trans World Air- 
lines were granted leave to intervene. 


Following public hearing, Examiner Robert L. Park issued 
his recommended decision in which he found that the grant 
of Sudflug’s application would not be in the public interest, 
and recommended that it be denied. In view of this recom- 
mendation, he found it unnecessary to consider the requests 
of the tour operators for a disclaimer of jurisdiction or, al- 
ternatively, a declaration of non-exercise of jurisdiction. 
Thereafter, Sudflug filed exceptions to the recommended 
decision and a brief to the Board. Pan American’ and the 
Bureau of Operating Rights filed letters stating that they re- 
lied upon their briefs to the examiner as their briefs to the 
Board.? Since the Board has heard oral argument, the case 
stands submitted for decision. 


Upon consideration of the record and the contentions of 
the parties, we find that Sudflug should be awarded a for- 
eign air carrier permit, coextensive in duration with its ex- 
isting permit, for the operation of inclusive tour charters be- 
tween the Federal Republic of Germany and the United 
States limited to charters originating in the Federal Repub- 
lic of Germany, and subject to certain conditions. We fur- 


ITWA did not file a brief to the Board nor participate in the oral ar- 
gument. 


2The Bureau also filed a letter in response to Sudflug’s brief, and 
Pan American filed a motion to strike portions of Sudflug’s brief 
allegedly misrepresenting Pan American’s testimony at the hearing. In 
reaching our decision herein, we have considered Pan American’s testi- 
mony as set forth in the transcript of hearing. 


JA 54 


ther find that it is in the public interest for the Board to 
decline to exercise its jurisdiction over Scharnow and Tour- 
opa, as well as over other tour operators who will partici- 
pate in Sudflug’s inclusive tour charter program under the 
permit issued herein. Accordingly, except as modified here- 
in, we adopt as our own the findings and conclusions of the 
examiner in his recommended decision, which is attached 
hereto as an appendix. 


The examiner based his recommendation for denial of 
Sudflug’s application upon two major considerations: First, 
he found that although no U.S. supplemental air carrier had 
inclusive tour charter authority in international air transpor- 
tation and the Board had not defined the essentials of an 
inclusive tour charter for foreign operations, regulations ap- 
plicable to inclusive tour charters in the domestic field had 
been set forth in Part 378 of the Special Regulations issued 
pursuant to the Board’s decision in the domestic phase of 
the Supplemental Air Service Proceeding.? The examiner 
then found that Sudflug’s inclusive tour charter proposal 
deviated from the standards of Part 378 by contemplating 
more than one tour operator per charter flight, no limit on 
the number of tour groups that would be carried on the same 
aircraft, a stay at less than three destinations, and a tour 
price less than 110 percent of the lowest applicable sched- 
uled fare, with freedom to lower the tour price without lim- 
itation or restriction. According to the examiner, these were 
significant deviations from the inclusive tour charter concept 
which, if permitted, would tend to distort the fundamental 
distinction between group carriage and individually-ticketed 
travel, and no countervailing considerations of public inter- 
est had been advanced that required such a result. Second- 
ly, the examiner found that in view of the fact that foreign 
inclusive tour charters were not authorized for U.S. supple- 
mental air carriers, international comity and reciprocity were 
not dominant or overriding considerations. 


3 Order E-23350, March 11, 1966. 
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Two significant developments have taken place since the 
examiner issued his recommended decision: First, on brief 
to the Board and at oral argument Sudflug stated that while 
it preferred to obtain a grant of inclusive tour charter au- 
thority in the form proposed, it had reexamined its tour pro- 
posal in an effort to meet some of the objections raised in 
the examiner’s recommended decision, and that if the Board 
deemed it necessary to impose on Sudflug some of the lim- 
itations it imposes on inclusive tour charters of U.S. supple- 
mental air carriers, Sudflug would undertake to start a pro- 
motional campaign even at the risk of the success of its tour 
proposal which would require (1) that each tour include an 
overnight stay at a minimum of three points at least 50 
miles apart, (2) that no more than one tour operator may 
charter any one flight, and (3) that no more than three tour 
groups may be included on the same aircraft. The other im- 
portant development that occurred following issuance of the 
examiners recommended decision was the release of the 
Board’s decision in the all-expense tour phase of the 
Reopened Transatlantic Charter Investigation* in which sev- 
eral U.S. supplemental air carriers were certificated to per- 
form inclusive tour charters between the United States and 
Europe, including Germany. As a result of these develop- 
ments, there has been a sufficient change in the public inter- 
est aspects of Sudflug’s request for inclusive tour charter au- 
thority as to warrant its grant under the conditions to which 
Sudflug has assented. 


The, record shows that Sudflug’s-operations will promote 
and stimulate German tourism to the United States which 
has been underdeveloped, and that the expenditures that 
_ will be made by the German tourists in this country will 
| help reduce our large international balance of payments def- 
icit> There is no evidence establishing that such operations, 


4Order E-24240, approved by the President on September 27, 1966. 


>The Department of Commerce, which is concerned with the bal- 
ance of payments problem, filed a letter in support of Sudflug’s tour 
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limited to the carriage of German-originated passengers, will 
have any significant adverse effect upon any U.S. scheduled 
carrier, nor is there any justification for attempting to pre- 
serve for our supplemental air carriers a market that is Third 
Freedom for the German carrier. Rather, it would appear 
to us that considerations of comity and the public interest 
in obtaining landing rights in Germany for inclusive tour 
charters operated by U.S. supplemental air carriers provide 
additional justification for granting Sudflug’s application. 


* Sudflug has not receded from its position that in order to 
tap the German tourist market there must be no limitation 
or restriction upon the tour price that may be charged, and 
his is a matter of concern to us, as it was to the examiner. 
The question of the substantial ownership and control inter- 
est of Scharnow and Touropa in Sudflug is also of concern 

VA us. However, considering that Sudflug’s proposal is of 
an experimental nature projecting 30 inclusive tour charters 
in 1967 and that the authorization sought is for a brief 
period, we have concluded that the balance of the relevant 
public interest factors warrant the award of the authoriza- 
tion without additional conditions. Should Sudflug seek re- 
newal of the temporary inclusive tour charter authorization, 

, we will reexamine the carrier’s proposal in the light of the 
‘actual use made of its unlimited tour pricing authority and 
the measures which Sudflug and the tour operators have 
taken in the interim to achieve a bona fide carrier-charterer 
relationship. 


7i As previously indicated, we will decline to assert section 
402 jurisdiction over the German tour operators who will 

“participate in Sudflug’s inclusive tour charter program. As 

Sr back as 1955 the Board concluded that it should not 
exercise its jurisdiction under section 402 with respect to 
the inbound operations of foreign indirect air carriers of 


proposal in view of the favorable effect which it would have on the 
balance of payments deficit. 
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property. More recently, the Board, in the Caledonian Air- 
ways Temporary Inclusive Tour Authority Investigation,’ 
rejected Pan American’s contention that it lacked the legal 
power to decline to exercise jurisdiction over the inbound 
operations of foreign tour operators. While Pan American 
now argues that the Board incorrectly decided the legal 
question in the Caledonian case and should reconsider its 
legal conclusion in this proceeding, the carrier has not ad- 
vanced any matter requiring a different result. 


The question remains whether as a matter of policy and | 
discretion the Board should exercise its jurisdiction over the 
foreign tour operators.® We find a number of compelling =~ 
reasons why we should not do so. It would be extremely | 
burdensome for foreign tour operators to comply with the 
hearing and other requirements of sections 402 and 801 of 
the Act. Their offices are outside of the United States. 
Many may be interested in performing only one or at most 

a few tours. Under our normal procedures they would be 
required to file an application through diplomatic channels, 
retain counsel, and attend hearings. Until the permit was 
approved by the President there would be no assurance that 
the tour could be performed. Further, the mounting of an 
inclusive tour program requires a considerable lead time if 

it is to be accomplished successfully. That fact, coupled 

with the difficulty, expense, and uncertainty of complying 
with the licensing procedures, could discourage potential 


Order E-9179. The Board subsequently reaffirmed that action 
and at the same time relieved United States freight forwarders from 
the provisions of the Act with respect to inbound operations. Orders 
E-13141 and E-13142. 


7Order E-22978, approved by the President on December 5, 1965. 


Pan American is the only party to the case that urges the Board 
to exercise jurisdiction. The Bureau takes the position that if the 
Board grants Sudflug’s application, it should decline to exercise juris- 
diction. TWA did not file a brief to the Board or appear at oral argu- 
ment, and before the examiner limited its arguments to the public in- 
terest aspects of Sudflug’s application. 
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‘tour operators from entering the field and thereby inhibit 
‘the development of inclusive tours. In practical effect, this 
; would deny effective reciprocity and prejudice the ability 
of U.S. operators to obtain needed authority from foreign 
/ countries for their own services. 


Regulation of foreign tour operators is not required to 
protect American Flag carriers, since any adverse effect which 
they may sustain from activities of foreign tour operators 
should be negligible. It is not required for the safety of 
the tour passengers since we will continue to require the 
direct air carrier, who will actually be responsible for the 
operation of the aircraft, to demonstrate in an appropriate 
proceeding under section 402 of the Act, that it is fit, will- 
ing, and able in terms of financing, organization, equipment, 
personnel, and otherwise to perform the air transportation. 
Accordingly, were we to enter the field, our control would 
be directed mainly to the quality of the service provided by 
foreign tour operators to foreign originating tour groups—a 
matter which concerns primarily the foreign governmental 
authorities. 


- By declining to exercise jurisdiction, we will by.no_means 
abandon the field to entry by unqualified tour operators. It 
is reasonable to assume that the direct foreign air carriers, 
such as Sudflug in this case, will, in their own self-interest, 
confine their dealings to financially responsible and qualified 
tour operators.? Should it develop that the activities of the 
tour operators demonstrate a need for regulatory or remedi- 
al action, the Board has ample power to take such measures 
with regard to the permit of the direct carrier involved. Fur- 
ther, the permit issued to the direct carrier will include a 
condition reserving to the Board the right to require advance 
approval of individual inclusive tour charters if the Board 
finds that such action is required in the public interest. 


It is clear, for example, from the record in this case that Schamow 
and Touropa, the tour operators for which Sudflug will perform the 
majority of its tours, are fit and qualified to serve as tour operators. 
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Admittedly, by asserting jurisdiction the Board might-be 
able from time to time to prevent an unsuitable foreign tour 
operator from entering the field’? On balance, however, it 
is our view that any such benefit is far outweighed by the 
undesirable results such regulation would create. For these 
reasons, we conclude that it is not in the public interest at 
this time for us to exercise our jurisdiction under section 402 
with respect to the authorization of foreign inclusive tour 
operators. 


We have considered all the contentions of the parties and 
find that, except to the extent indicated, they do not justi- 
fy any change in our decision herein. 


Accordingly, in view of the foregoing and all the facts of 
record, we find: 


1. That it is in the public interest to issue a foreign air 
carrier permit to Sudflug, Suddeutsche Fluggesellschaft mbH, 
authorizing that carrier, for a period terminating on April 29, 
1968, to engage in foreign air transportation with respect to 
persons and their accompanied baggage for the purpose of 
performing inclusive tour charter flights between any point 
or points in the Federal Republic of Germany and any point 
or points in the United States, limited to charters which origi- 
nate in the Federal Republic of Germany. 


10Viewed realistically, effective regulation of foreign tour operators 
through licensing would present formidable practical problems. Sur- 
veillance of the day-to-day activities of the tour operators and enforce- 
ment would be exceedingly difficult since the activities, solicitation, 
and nearly all other aspects of the tour arrangements will take place 
outside this country and will involve foreign business enterprises, 
many of whom maintain no offices in this country and whose dealings 
will primarily be with citizens and residents of foreign countries. The 

discovery and investigation of violations and the extraterritorial en- 
| forcement of Board regulations would be extremely difficult. While 
of lesser significance, exercise of jurisdiction would impose undue bur- 
dens on the President and the Board. 
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2. That the public interest requires that the exercise of 
the privileges granted bysaid permit shall be subject to the 
terms, conditions, and limitations contained in the form of 
permit attached to the accompanying order,” and such other 
reasonable terms, conditions, and limitations as may from 
time to time be prescribed by the Board. 


3. That Sudflug, Suddeutsche Fluggesellschaft mbH is fit, 
willing, and able properly to perform the above-described 
foreign air transportation and to conform to the provisions 
of the Act and the rules, regulations, and requirements of 
the Board thereunder. 


4. That it is in the public interest for the Board to decline 
to exercise its jurisdiction under section 402 of the Act over 
the tour operators, Scharnow and Touropa, and other tour 
operators, insofar as they may participate in inclusive tour 
charters authorized by the permit issued herein. 


5. That, except to the extent granted, the application of 
Sudflug and all other requests herein should be denied. 

An appropriate order will be entered. 

MURPHY, Chairman, MURPHY, Vice Chairman, and MI- 
NETTI, Member of the Board, concurred in the above opin- 


ion. GILLILLAND and ADAMS, Members, filed the attached 
separate dissents. 


11 We will include in the permit a condition that Sudflug keep on 
deposit with the Board a signed counterpart of C.A-B. Agreement 
18900, an agreement relating to liability limitations of the Warsaw 
Convention and the Hague Protocol approved by Order E-23680, May 
13, 1966. Counsel for Sudflug at oral argument (transcript, page 16) 
indicated a willingness to do so if the permit is issued. 
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GILLILLAND, MEMBER, DISSENTING: 
The examiner’s decision should be affirmed. 


The issue of the legality of inclusive tour charters was 
considered in the Supplemental Air Service Proceeding and 
the Reopened Transatlantic Charter Investigation (Inclusive 
Tour Phase). Although inclusive tours were authorized, the 
Board imposed conditions designed to preserve the distinc- 
tion between group and individually ticketed service. 


However, the Board has here, in effect, authorized Sud- 
flug to engage in individually ticketed service, for the carri- 
er is owned and controlled by two tour operators. There is 
accordingly no real charter-carrier separation and Sudflug as 
well as the tour operators will be engaged in individually 
ticketed air transportation. This is contrary to congressional 
intent and to the Board’s previously expressed concept of 
inclusive tour charters. The action discriminates against 
United States supplemental air carriers since they are not 
permitted to engage in inclusive tour charters under such 
circumstances. 


Sudflug has been authorized to provide inclusive tours 
without limitation as to price. This again discriminates 
against United States competitors who are not authorized 
to offer such tours at less than 110 percent of the lowest 
available route fare, and destroys the balance and uniform- 
ity that the Board has sought to maintain between U.S. and 
foreign air carriers. 


The Board declines to exercise jurisdiction over the tour 
operators. The tour operators will be foreign air carriers 
engaged in foreign air transportation without the permit re- 


1Public Law 87-528. 


Supplemental Air Service Proceeding, Order E-23350, March 11, 
1966 and Reopened Transatlantic Charter Investigation (Inclusive Tour 
Phase), Orders E-24240 and E-24241, March 11, 1966. 


3Part 214 of the Board’s Economic Regulations. 
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quired by section 402(a) of the Act.4 Neither tour opera- 
tor possesses such a permit and the Board does not propose 
to issue one. Instead it declines to exercise jurisdiction. 
There is no statutory basis for such disclaimer. 


WHITNEY GILLILLAND 


ADAMS, MEMBER, DISSENTING: 


I am unable to conclude that grant of inclusive tour char- 
ter authority to Sudflug, in the form here proposed, would 
be in the public interest. 


Two principal factors impel me to this conclusion: (1) 
the substantial ownership and control interest of the tour 
operators, Scharnow and Touropa, in Sudflug; and (2) the 
absence of any limitation or restriction upon the tour price 
that may be charged. The majority notes these factors in 
passing as matters “of concern’’; to me they are decisive. 


Under the Board’s regulations, inclusive tour charter au- 
thority contemplates the charter of aircraft from an air car- 
rier by tour operators who sell packaged tours to individual 
members of the public. In expanding the traditional con- 
cept of passenger charter authority to include the transpor- 
tation of inclusive tour groups, the Board contemplated the 
exclusion of direct air carriers as tour operators. This ex- 
clusion was a safeguard to preserve the distinction between 
group and individually-ticketed ‘travel. By reason of the re- 
lationship between Sudflug and the tour operators, this dis- 
tinction becomes blurred, if it does not disappear entirely. 


Also, in establishing the terms for operation of inclusive 
tours by supplemental air carriers, the Board prescribed cer- 
tain terms and conditions to insure that individually-ticketed 
travel under the guise of a charter could not occur (Part 


“Federal Aviation Act of 1958. Sec. 402(a). “No foreign air car- 
rier shall engage in foreign air transportation unless there is in force a 
permit issued by the Board authorizing such carrier so to engage.” 
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378 of the Special Regulations). One specific requirement 
was that the tour price charged be no lower than 110% of 
the lowest available fare offered by the scheduled route car- 
riers. Thus the inclusive tour charge would always be at 
least 10% higher than an individual ticket on a competing 
scheduled airline for comparable transportation. Under the 
terms of the authority here granted to Sudflug, there is no 
limitation whatsoever upon the tour price that may be 
charged. Such unrestricted pricing authority at less than 

. prevailing IATA fares will in these circumstances obliterate 
the fundamental distinction between group carriage and in- 
dividually-ticketed travel. 


I am, moreover, unable to perceive any reason in this case 
why a foreign air carrier should be given a competitive ad- 
vantage over United States air carriers in the form of less 
restrictive conditions attached to its inclusive tour authority. 


JOHN G. ADAMS 


APPENDIX 
DOCKET 17205 


The Examiner’s recommended decision referred to herein 
is not attached to this copy because of the wide circulation 
given at the time of its release. The recommended decision 
is attached to the original of the Board’s opinion and to the 
official copies in the Board’s files and may be examined 
there. It will also be printed as part of the official “Civil 
Aeronautics Board Reports.” 


Order No. E-24697 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the Ist day of December, 1966 


Application of 


SUDFLUG, SUDDEUTSCHE 
FLUGGESELLSCHAFT mbH 


for issuance of a foreign air carrier 


permit under section 402 of the 
Federal Aviation Act of 1958. 


Docket 17205 


ORDER 


A full public hearing having been held in the above-enti- 
tled proceeding, and the Board, upon consideration of the 
record, having issued its opinion containing its findings, con- 
clusions, and decision; 


IT IS ORDERED: 


1. That a foreign air carrier permit in the form attached 
hereto be issued to Sudflug, Suddeutsche Fluggesellschaft 
mbH; 

2. That said permit shall be signed on behalf of the Board 
by its Secretary, shall have affixed thereto the seal of the 
Board, and shall be effective upon the effective date of this 
order; 


3. That, except as provided in said permit, the exercise 
of the privileges granted by said permit shall be subject to 
the terms, conditions, and limitations prescribed by Part 203 
of the Board’s Economic Regulations, and such other rea- 
sonable terms, conditions, and limitations required by the 
public interest as may from time to time be prescribed by 
the Board; 
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4. That, except to the extent granted, the application of 
Sudflug, Suddeutsche Fluggesellschaft mbH be and it hereby 
is denied; 


5. That this order shall become effective upon the date 
of its approval by the President of the United States. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 
Secretary 
(SEAL) 


The White House 
APPROVED: 


Lyndon B. Johnson 
January 30, 1967 


ISSUED PURSUANT TO 
ORDER NO. E-24697 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 


PERMIT TO FOREIGN AIR CARRIER 


SUDFLUG, SUDDEUTSCHE FLUGGESELLSCHAFT mbH 


is hereby authorized, subject to the provisions hereinafter 
set forth, the provisions of the Federal Aviation Act of 
1958, and the orders, Tules, and regulations issued there- 
under, to engage in foreign air transportation of persons and 
their accompanied baggage for the purpose of performing 
inclusive tour charter flights between any point or points in 
the Federal Republic of Germany and any point or points 
in the United States, limited to charters which Originate in 
the Federal Republic of Germany. 
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The flights authorized herein shall not be taken into ac- 
count in determining the permissible number of United 
States originating charter trips authorized by the holder’s 
permit issued pursuant to Order E-22116, April 29, 1965. 


The exercise of the privileges granted by this permit shall 
be subject to the following terms, conditions and limitations: 


(1) The holder shall not engage in foreign air transporta- 
tion between the United States and any point or points, 
other than a point or points in the Federal Republic of 
Germany, or transport any person whose journey, by any 
means of transportation, begins or ends at a point not in 
the United States or the Federal Republic of Germany. 


(2) As used herein, “inclusive tour charter” means the 
charter of an entire aircraft by one tour operator for the 
carriage by the holder of persons traveling on inclusive 
tours; and which meets the following requirements: 


(a) Each tour shall provide overnight hotel accommoda- 
tions at a minimum of three places in the United States, 
such places to be no less than 50 air miles from each other. 


(b) An aircraft under charter to one tour operator may 
carry a maximum of three tour groups. 


(3) The Board, by order or regulation, and without hear- 
ing, may require advance approval of inclusive tour char- 
ters to be performed pursuant to the authority granted 
by this permit, if it finds such action to be required in 
the public interest. 


(4) The holder shall keep on deposit with the Board a 
signed counterpart of C.A.B. Agreement 18900, an agree- 
ment relating to liability limitations of the Warsaw Con- 
vention and the Hague Protocol approved by Board Or- 
der E-23680, May 13, 1966, and a signed counterpart of 
any amendment or amendments to such agreement which 
may be approved by the Board and to which the holder 
becomes a party. 


The exercise of the privileges granted by this permit shall 
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be subject to such other reasonable terms, conditions, and 
limitations required by the public interest as may from time 
to time be prescribed by the Board. 


The holder shall conform to the airworthiness and airman 
competency requirements prescribed by the Government of 
the Federal Republic of Germany for German international 
air service. 


This permit shall be subject to all applicable provisions 
of any treaty, convention, or agreement affecting interna- 
tional air transportation now in effect, or that may become 
effective during the period this permit remains in effect, to 
which the United States and the Federal Republic of Ger- 
many shall be parties. 


By accepting this permit the holder waives any right it 
may possess to assert any defense of sovereign immunity 
from suit in any action or proceeding instituted against the 
holder in any court or other tribunal in the United States 
(or its territories or possessions) based upon any claim aris- 
ing out of operations by the holder under this permit. 


This permit shall be effective on January 30, 1967 and 
shall terminate on April 29, 1968: Provided, however, That 
if in the aforesaid period during which this permit shall be 
effective, the operation of the foreign air transportation 
herein authorized becomes the subject of any treaty, con- 
vention, or agreement, to which the United States and the 
Federal Republic of Germany are or shall become parties, 
then and in that event this permit is continued in effect dur- 
ing the period provided in such treaty, convention, or agree- 
ment. 


IN WITNESS WHEREOF, the Civil Aeronautics Board has 
caused this permit to be executed by the Secretary of the 
Board, and the seal of the Board to be affixed hereto, on 
the Ist day of December, 1966. 

(SEAL) 
; ; d HAROLD R. SANDERSON 
ssuance of this permit to the holder 


approved by the President of the Secretary 
United States on January 30, 1967 
in Order E-24697. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


PAN AMERICAN WORLD 
AIRWAYS, INC., 
TRANS WORLD AIRLINES, INC. 


Petitioners No. 20860 


Vv. 


CIVIL AERONAUTICS BOARD, 
Respondent 


Petition for Review of Civil Aeronautics Board Order E- 
24697 Granting Foreign Inclusive Tour Authority to 
Sudflug Suddeutsche Fluggesellschaft mbH, and Declin- 
ing To Exercise Jurisdiction Over Participating Tour 
Carriers 


To The Honorable Judges of the 
United States Court of Appeals 
for the District of Columbia Circuit: 


Petitioners, Pan American World Airways, Inc. (herein- 
after referred to as Pan American) and Trans World Airlines, 
Inc. (hereinafter referred to as TWA), hereby petition this 
Court to review and set aside Order No. E-24697 of the 
Civil Aeronautics Board, served January 31, 1967. Copies 
of the Order together with the Board’s opinion in support 
thereof are attached to the copies of this petition filed with 
this Court. The Order purports to authorize Sudflug Sud- 
deutsche Fluggesellschaft mbH (hereinafter referred to as 
Sudflug), to engage in foreign air transportation of persons 
and baggage for the purpose of conducting inclusive tour 
charter flights between the Federal Republic of Germany 
and the United States and further allows certain German 
tour operators, which do not hold foreign air permits under 
the Act, to participate in that foreign air transportation by 
chartering Sudflug aircraft to conduct their own inclusive 
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tours under the Sudflug permit. As an integral part and 
basis of this Order, the Board declined to exercise its juris- 
diction under the Act over the German tour operators who 
are to participate in the Sudflug inclusive tour program. 


Nature of Proceedings 


1. This proceeding involves the power of the Civil Aero- 
nautics Board under the Federal Aviation Act of 1958 to 
decline to exercise its jurisdiction over indirect foreign air 
carriers engaged in foreign air transportation in the form of 
inclusive foreign tour charter flights. Specifically it involves 
the validity under the Act of the Board’s refusal to exercise 
its jurisdiction over the proposed indirect air carrier opera- 
tions between the Federal Republic of Germany and the 
United States of two German tour operators, Scharnow/ 
and Touropa.” 


2. The Board orderembodying this refusal and of which 
review is now sought was issued pursuant to an application 
filed by Sudflug which is an air carrier of the Federal Re- 
public of Germany and the holder of a foreign air carrier 
permit from the Board authorizing it during the period ter- 
minating April 29, 1968, to engage in charter foreign air 
transportation of persons and baggage between the Federal 
Republic of Germany and the United States, for additional 
authority from the Board to operate during the period of 
its permit inclusive tour charters’ between Germany and 


Full name: Scharnow-Reisen GmbH., Kommanditgesellschaft. 


2Full name: TOUROPA - DER Deutsches Reiseburo GMBH.-Ham- 
burg-Amerikanische Packetfahrt-Actien-Gesellschaft-Norddeutscher 
Lloyd-Amtliches Bayerisches Reisebuero GMBH. - Reisebuero Dr. 
Carl Degener KG. 


3p the inclusive tour Foreign Air Carrier Permit which it eventu- 
ally issued to Sudflug pursuant to Order No. E-24697, the Board de- 
fined “inclusive tour charter” as 


“the charter of an entire aircraft by one tour operator for 
the carriage by the holder of persons traveling on inclu- 
sive tours; * * *” 
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the United States. This application further proposed that 
Scharnow and Touropa. which are not holders of any for- 
eign air carrier permits but which have a substantial owner- 
ship and control interest in Sudflug, and other unnamed 
German tour operators be allowed to participate in Sudflug’s 
inclusive tour charter operations between Germany and the 
United States by chartering aircraft from Sudflug for inclu- 
sive tours to be arranged and conducted by those companies 
under the Sudflug permit. 


5 


3. As stated in the Recommended Decision of the Hear- 
ing Examiner which is attached to the Board’s decision filed 
herewith, in its application Sudflug proposes to operate thir- 
ty inclusive tour charter flights from Germany to the United 
States during 1967. Sixteen. or over fifty per-cent, of these 
flights are to be operated between Frankfurt and New York 
under the charter arrangement with Scharnow and Touropa 
which would jointly charter Sudflug’s 164-seat DC-8 equip- 
ment on a fifty-fifty basis at a price of $25,502 per round 
trip flight. The presently planned Scharnow-Touropa inclu- 
sive tours are to be operated on a weekly schedule during 
the summer tourist season, commencing June 6, 1967 and 
concluding September 19. 1967, except for two subsequent 
pick-up flights. The proposed Scharnow-Touropa tour oper- 
ations for 1967 will thus make a total of 2,624 seats avail- 
able for transatlantic tour transportation during that period 
which will produce revenues for the permit carrier of $408,032. 
Sudflug also proposes to make the remaining fourteen inclu- 
sive tour charters which it plans for 1967 available on a char- 
ter basis to other German tour operators. Finally, as also 
shown in the Recommended Decision of the Hearing Exam- 
iner, in 1968 Sudflug plans to increase the number of its 
inclusive tour operations between Germany and the United 
States from thirty to forty, assuming that it has the neces- 
sary authority. 


The term “inclusive tour” has been defined by the Board as “a round 
trip tour which combines air transportation, pursuant to an inclusive 
tour charter, and land services . . .” 14 C.F.R. § 378.2(b), 31 Fed. 
Reg. 4781 (March 22, 1966). 
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4. Although by so participating in the Sudflug foreign 
inclusive tour operations they would themselves be acting 
as indirect foreign air carriers, Scharnow and Touropa did 
not apply to the Board for a permit authorizing them to 
engage in such foreign air transportation. Instead Scharnow 
and Touropa simply requested that, in conjunction with the 
Sudflug application, the Board decline to exercise its juris- 
diction over them and over the other unnamed tour opera- 
tors which were to participate in Sudflug’s proposed tour 
charter program. 


5. As the holders of certificates of convenience and ne- 
cessity authorizing them to engage in the transportation of 
persons and property, including the performance of charter 
trips, inclusive tours and other special services, between the 
United States and the Federal Republic of Germany, and 
whose operations might be adversely affected by the inclu- 
sive tour charter program proposed by Sudflug, Scharnow 
and Touropa, plaintiffs Pan American and TWA were allowed 
by the Board to intervene in the Board proceedings in oppo- 
sition to the Sudflug application and the requests of Schar- 
now and Touropa. Plaintiffs specifically opposed the motion 
of Scharnow and Touropa that the Board decline jurisdic- 
tion over them on the grounds that under the provisions of 
the Federal Aviation Act of 1958 the Board was completely 
without power to decline jurisdiction since by participating 
in the Sudflug inclusive tour program in the above described 
manner Scharnow and Touropa would be acting as foreign 
air carriers within the meaning of Section 101(19) of the 
Act and Section 402(a) of the Act specifically provides that 
no foreign air carrier shall engage in foreign air transporta- 
tion without first obtaining from the Board a permit to do 
so. 


6. In its Order No. E-24697 and supporting opinion the 
Board granted Sudflug’s application and authorized it to per- 
form its proposed foreign inclusive tour operations during 
the period terminating April 29, 1968. In addition, over 
plaintiffs’ opposition, the Board granted the requests of 
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Scharnow and Touropa and declined to exercise its jurisdic- 
tion over them or over the other tour operators who were 
to participate in the performance of foreign charter tour 
services under the Sudflug permit. In this respect the Board 
specifically declared: 


“That it is in the public interest for the Board to de- 
cline to exercise its jurisdiction under section 402 
of the Act over the tour operators, Scharnow and 
Touropa, and other tour operators insofar as they 
may participate in inclusive tour charters authorized 
by the permit herein. (Finding No. 4. p. 10 of the 
Board’s opinion attached hereto. Emphasis added.) 


This order was approved by the President and became effec- 
tive on January 31, 1967. 


Jurisdiction and Venue 


7. Petitioner, Pan American World Airways, Inc., is a cor- 
poration organized and existing under the laws of New York 
with its principal offices at 135 East 42nd Street, New York, 
New York. Petitioner, Trans World Airlines, Inc., is a cor- 

- poration organized and existing under the laws of Delaware 
with its principal offices at 605 Third Avenue, New York, 
New York. Petitioners hold, own and operate certificates 
of public convenience and necessity issued by the Civil Aero- 
nautics Board and President under Sections 401 and 801 of 
the Federal Aviation Act, as'amended, authorizing them to 
engage in the transportation by air of persons, property, 
and mail between various terminals in the United States and 
various points in the Federal Republic of Germany and else- 
where outside of the United States. This authority includes 
authority to perform charter flights, inclusive tours and other 
special services. 


8. Since the Civil Aeronautics Board by its Order has au- 
thorized Sudflug to provide extensive inclusive tour services 
between the Federal Republic of Germany and the United 
States, a route presently served by petitioners, and also has 
allowed Scharnow and Touropa to participate in the foreign 
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air transportation under the Sudflug permit, without deter- 
mining the fitness of those latter companies or the public 
interest in their proposed services, petitioners have a substan- 
tial economic interest in that Order. As certificated trans- 
atlantic carriers which will be engaged in competition with 
those companies in the air transportation of persons and 
property between Germany and the United States and whose 
transatlantic operations stand to be adversely affected by 
the Board’s allowance of their foreign air transportation op- 
erations, petitioners are also parties adversely affected and 
aggrieved by the Board’s Order and particularly its refusal 
to exercise jurisdiction over Scharnow and Touropa. This 
was correctly recognized by the Board when it allowed peti- 
tioners to intervene in the proceedings before it in this case. 
Moreover, as shown by the Board’s opinion attached hereto, 
the precise question presented by this petition was raised 
by Pan American in the proceedings before the Board.* The 
question was raised by TWA in its Answer to the motion 
filed with the Examiner by Scharnow and Touropa for a 
disclaimer of jurisdiction. The Examiner did not rule on 
the motion since he did not grant Sudflug’s application. For 
these reasons petitioners have standing and are entitled to 
petition this Court for review of the Board’s order in accord- 
ance with Section 1006 of the Federal Aviation Act of 
1958, 72 Stat. 795, 49 U.S.C. § 1486. 


9. Section 1006 of the Federal Aviation Act of 1958, 
supra, authorizes the filing of petitions for review of Orders 
of the Civil Aeronautics Board in the United States Court of 
Appeals for the District of Columbia Circuit. Thus venue 
is proper. 

10. Jurisdiction of the Court is invoked under Section 
1006 of the Federal Aviation Act and Section 10 of the 
Administrative Procedure Act, 60 Stat. 643, 5 U.S.C. $ 1009. 


4This same question was also raised by Pan American in the Board 
proceedings in Caledonian Airways Temporary Inclusive Tour Author- 
ity Investigation, Order No. E-22978, served December 7, 1965. 
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Since the Board’s Order, of which review is now sought, is 
in excess of the Board’s statutory powers, it is reviewable 
by this Court under the rule of American Airlines, Inc. v. 
CAB, 121 U.S. App. D.C. 120, 348 F.2d 349 (1965), not- 
withstanding its approval by the President. 


11. Notwithstanding the foregoing, petitioners recognize 
that the specific Board action, which is challenged by this 
petition, is the Board’s refusal to exercise its jurisdiction 
over indirect foreign air carriers and there is some question 
as to whether such a refusal to act constitutes an “‘order” 
reviewable by this Court within the meaning of Section 
1006 of the Federal Aviation Act. Petitioners have accord- 
ingly already instituted in the United States District Court 
for the District of Columbia an independent action for de- 
claratory judgment and relief in the nature of mandamus 
directing the Board to perform its statutory duty to exer- 
cise its jurisdiction over Scharnow, Touropa and other un- 
named indirect foreign air carriers involved in this case. 
Petitioners believe that such District Court action is the 
most appropriate for reaching and remedying the Board’s 
violation of its statutory duty in this type of case. Never- 
theless, because of the uncertainty in this respect, it is fil- 
ing this petition for review to protect its right to challenge 
the Board’s action in this Court in the event it should be 
decided that the District Court is without jurisdiction to 
grant the relief requested in the suit now before it. 


Grounds on Which Relief Is Sought 


12. The Board’s Order and its refusal to exercise juris- 
diction over Scharnow, Touropa and other foreign tour op- 
erators participating in the proposed Sudflug operations, 
which that Order necessarily embodies, is completely outside 
of the Board’s authority under the Federal Aviation Act of 
1958 and is therefore invalid. As indicated by the Hearing 
Examiner’s Recommended Decision, Sudflug plans to make 
all of the thirty inclusive tour charter flights which it pres- 
ently proposes for 1967 available to Scharnow and Touropa 
(16) and the other unnamed German tour operators (14). 
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Since Sudflug’s proposed operations for the year 1967 are 
necessarily premised upon the Board’s refusal to exercise 
jurisdiction over such tour operators, to the extent that this 
refusal to exercise jurisdiction is beyond the Board’s statu- 
tory authority, the Order itself is beyond its authority and 
is invalid. 


13. By participating in the Sudflug inclusive foreign tour 
operations, through the chartering of Sudflug equipment for 
the purpose of conducting inclusive foreign tour charter 
flights under the Sudflug permit, Scharnow, Touropa and 
the other German tour operations involved will be acting as 
foreign air carriers within the meaning of Section 101(19) 
of the Act which defines a “foreign air carrier” as “any per- 
son, not a citizen of the United States, who undertakes, 
whether directly or indirectly or by lease or any other 
arrangement to engage in foreign air transportation.” Sec- 
tion 402 of the Act expressly provides that ‘“‘no foreign air 
carrier shall engage in foreign air transportation unless there 
is in force a permit issued by the Board authorizing such 
carrier so to engage” and that the Board may issue such a 
permit only “‘if it finds that such carrier is fit, willing and 
able properly to perform such air transportation and to con- 
form to the provisions of this Act and the rules, regulations 
and requirements of the Board hereunder and that such 
transportation will be in the public interest.” These provi- 
sions of the Act, therefore impose upon the Board the un- 
qualified duty that it require all indirect foreign air carriers 
to apply for and obtain a foreign air carrier permit before 
allowing them to engage in foreign air transportation and 
that it make a specific determination before issuing such a 
permit that the carrier in question is fit and qualified to 
perform the service and that the service proposed is in the 
public interest. By declining to exercise its jurisdiction 
over the proposed indirect air carrier operations of Schar- 
now, Touropa and other foreign tour operators in this case 
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the Board refused to perform this statutory duty and there- 
fore acted outside the scope of its statutory authority.> 


14. The Board‘s violation of the statutory requirements 
by refusing to exercise jurisdiction over indirect foreign air 
carriers and by permitting them to engage in foreign air 
transportation without complying with the hearing and per- 
mit requirements of the Act also denies the right of plain- 
tiffs and other competing carriers to have the Board decide 
on its merits the question of the fitness of the indirect for- 
eign air carriers involved and whether the service which they 
propose is in the public interest. The significance of this 
denial is increased by the fact that the Board’s refusal to 
exercise jurisdiction over Scharnow and Touropa, and other 
tour operators for Sudflug is not an isolated instance. To 
the contrary, it is the third time in recent years in which 
the Board has so declined to exercise jurisdiction over for- 
eign indirect carriers.© Furthermore, in its opinion the Board 
indicated that it would continue to decline to exercise its 
jurisdiction over indirect foreign air carriers in the future 
since it stated that to exercise that jurisdiction will impose 
an undue administrative burden both upon itself and upon 
the indirect foreign carriers, a consideration plainly irrelevant 
under the clear mandate of the Act. 


That the public has a real interest in regulation of foreign inclusive 
tour operators is demonstrated by the Board’s regulation of domestic 
inclusive tour operators. See 14 C.F.R. § 378, 31 Fed. Reg. 4781 
(March 22, 1966). By refusing to regulate foreign inclusive tour oper- 
ators as well, the Board is applying an arbitrary double standard, there- 
by abdicating its duty to promote and protect the public interest in 
this respect as well as its duty to exercise its jurisdiction over all for- 
eign indirect air carriers. - 


6 Caledonian Airways Temporary Inclusive Tour Authority Investi- 
gation, supra; International Airfreight Forwarder Investigation, 27 
C.A.B. 658, 720 (1958). 
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Prayer for Relief 
WHEREFORE, petitioners pray: 


(1) That copies of this petition be transmitted to the 
Board in accordance with Section 1006 of the Federal Av- 
jation Act of 1958, 72 Stat. 795, 49 U.S.C. § 1486; 


(2) That in the event of dismissal for lack of jurisdiction 
of the action for declaratory judgment and relief in the na- 
ture of mandamus instituted in the United States District 
Court for the District of Columbia by petitioners against 
the members of the Civil Aeronautics Board, a transcript of 
the record upon which respondent’s Order No. E-24697 was 
entered be certified and filed by the Board in this Court in 
accordance with Section 1006 of the Federal Aviation Act, 
supra, and Section 2112 of Title 28 of the United States 
Code; 


(3) That then this Court review Order No. E-24697 of 
respondent, and its refusal in conjunction therewith to exer- 
cise its jurisdiction over the indirect foreign air carriers par- 


ticipating in the foreign air transportation authorized by 
that Order; 


(4) That then upon review this Court set aside said order 
and direct the respondent to exercise its jurisdiction over 
said indirect foreign air carriers, as provided by the Federal 
Aviation Act of 1958, 72 Stat. 737, 49 U.S.C. § 1301 et 
seq.; and 

(5) That petitioners have such other and further relief 
as to the Court may seem proper. 


Respectfully submitted, 


WILLIAM E. MILLER 
RICHARD P. TAYLOR 
JAMES V. DOLAN 

1250 Connecticut Ave., N.W. 
Washington, D. C. 20036 


Attorneys for Petitioners 
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HUBERT A. SCHNEIDER 

Vice President and General Counsel 
Pan American World Airways, Inc. 
135 E. 42nd Street 

New York, New York 10017 
CHADBOURNE, PARKE, 
WHITESIDE & WOLFF 

25 Broadway 

New York, New York 10004 


STEPTOE & JOHNSON 
1250 Connecticut Ave., N.W. 
Washington, D. C. 20036 


Of Counsel 


[Certificate of Service - March, 1967] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


PAN AMERICAN WORLD 
AIRWAYS, INC., 
TRANS WORLD AIRLINES, INC. 


Petitioners, 
Vv. No. 20860 


CIVIL AERONAUTICS BOARD, 
Respondent. 


PREHEARING CONFERENCE STIPULATION 


Subject to the Court’s approval, the parties hereby stipu- 
late and agree as follows with respect to the issues and the 
procedures for the filing of a joint appendix in this case: 
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I 
Issues 


Following hearing proceedings under Section 402 of the 
Federal Aviation Act, the Civil Aeronautics Board issued an 
order (E-24697), approved by the President, awarding a for- 
eign air carrier permit to a German airline (Sudflug), author- 
izing it to conduct inclusive tour charters to the United 
States from Germany carrying passengers originating in Ger- 
many. The tours approved by the Board’s Order are actual- 
ly to be arranged, sold and conducted by Scharnow, Tour- 
opa and other unnamed German Tour operators, with Sud- 
flug’s participation being limited to chartering to the tour 
operators the aircraft and crew necessary for providing the 
transatlantic transportation included in the tour package. 
At the same time the Board issued an Opinion in which it 
determined not to assert jurisdiction over such German tour 
operators as indirect air carriers. The latter determination 
is not in terms reflected in the order awarding the permit 


to Sudflug, though petitioners allege that it is “an integral 

part and basis of” such order and is “embodie[d]” therein. 
Petitioners seek review and modification of Order E-24697 
and accompanying Opinion, and a decree directing the Board 
to exercise its jurisdiction over the German tour operators 

as indirect foreign air carriers. The issues are: 


1. Does the Civil Aeronautics Board have the power to 
decline to exercise the jurisdiction which the Federal Avia- 
tion Act confers with respect to the foreign air transporta- 
tion operations of such indirect foreign air carriers as Schar- 
now, Touropa and the other unnamed German tour opera- 
tors involved in this proceeding? 


2. Whether the President having approved Order No. E- 
24697, this Court has jurisdiction to review, or to grant all 
or any of the relief sought by petitioners. 
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II 


Procedures with Respect to Printing of the 
Joint Appendix, and Use of Unprinted 
Portions of the Record 


In compliance with the Court’s Order of May 24, 1967, 
on or before July 10, the Board will file respondent’s certi- 
fied index to the record, and’ within 10 days thereafter, that 
is, on or before July 20, the parties will file a stipulation 
with the Court, consistent with the Court’s Rules, specifying 
the matters of record to be included in the printed joint 
appendix, it being now understood between the parties that 
all matters so designated from the record by either side 
shall be so included in the printed joint appendix. 


Any party, in brief or on oral argument, may refer to and 
rely upon any portion of the original transcript of record 
herein which has not been reproduced, to the extent that 
such portion may be material to the stipulated issues. Any 
such portions of the record thus referred to will be repro- 
duced in a supplemental joint appendix if the Court so re- 

. quires. 


WILLIAM E. MILLER 
Attorney for Petitioners 


WARREN L. SHARFMAN 
Associate General Counsel 
Litigation & Legislation 
Civil Aeronautics Board 
Attorney for Respondent 
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IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PAN AMERICAN WORLD AIRWAYS, INC. 
TRANS WORLD AIRLINES, INC. 


Plaintiffs 


Vv. 


CIIARLES S. MURPHY, Chairman ee c 
ROBERT T. MURPHY, Vice Chairman C8 AED 
G. JOSEPH MINETTI No. 685-67 
WHITNEY GILLILLAND 

JOHN G. ADAMS, 

as individuals and as members of the 

Civil Aeronautics Board, 

1825 Connecticut Avenue, N.W. 

Washington, D. C. 


Defendants 


DOCKET ENTRIES 


1967 


March 22 Complaint, appearance, exhibit filed 


March 22 Summons copies (7) and copies (7) of Com- 
plaint issued deft. ser. 3-24; US Atty ser. 
3-23-67; Atty gen ser. 3-29-67 


May 23 Motion of deft to dismiss or for summary judg- 
ment; exhibits filed 


May 26 Cross motion of pltf for summary judgment; 
c/s 5-26; P&A; statement affidavit with exhib- 
its 1 thru 4; affidavit with exh. (4) filed 


June 9 Supplemental affidavit of Hubert A. Schneider 
in support of Plitf’s cross-motion for summary 
judgment; c/m exhibit filed 
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Motion of defts for summary judgment or dis- 
miss and cross-motion for summary judgment 
argued and taken under advisement. McGarra- 
ghy, J. 

Notice of appeal of pltf from order of 6-28-67; 


* * * 


Order denying pltfs’ and defts’ motion for sum- 
mary judgment and dismissing complaint. Mc- 
Garraghy, J. 


Stipulation as to record on appeal filed 
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IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PAN AMERICAN WORLD AIRWAYS, INC. 
TRANS WORLD AIRLINES, INC. 


Plaintiffs 


v. 


CHARLES S. MURPHY, Chairman re : 
ROBERT T. MURPHY, Vice Chairman Civil Action 
G. JOSEPH MINETTI No. 685-67 
WHITNEY GILLILLAND 

JOHN G. ADAMS, 

as individuals and as members of the 

Civil Aeronautics Board, 

1825 Connecticut Avenue, N.W. 

Washington, D. C. 


Defendants 


COMPLAINT FOR DECLARATORY JUDGMENT 
AND RELIEF IN THE NATURE OF MANDAMUS 


Pan American World Airways, Inc. and Trans World Air- 
lines, Inc. bring this action against the defendants above 
named, showing the following: 


Jurisdiction and Venue 


1. This is an action for declaratory judgment and for re- 
lief in the nature of mandamus, in an actual controversy in- 
volving the authority of the Civil Aeronautics Board under 
the Federal Avaiation Act of 1958, § 101 et seq., 49 U.S.C. 
$1301. This Court has jurisdiction and venue is proper, by 
reason of Sections 1331, 1332, 1337, 1361, 1391 and 2201 
of Title 28, U.S.C. and Section 10 of the Administrative 
Procedure Act (60 Stat. 243, 5 U.S.C. § 1009). The matter 
in controversy exceeds the amount of $10,000. 
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2. Plaintiff, Pan American World Airways, Inc., (herein- 
after referred to as Pan American) is a corporation organized 
and existing under the laws of New York with its principal 
offices at 135 East 42nd Street, New York, New York. 
Plaintiff, Trans World Airlines, Inc., (hereinafter referred to 
as TWA) is a corporation organized and existing under the 
laws of Delaware with its principal offices at 605 Third Ave- 
nue, New York, New York. Plaintiffs hold, own and oper- 
ate certificates of public convenience and necessity issued 
by the Civil Aeronautics Board and President under Sections 
401 and 801 of the Federal Aviation Act, as amended, author- 
izing them to engage in the transportation by air of persons, 
property and mail between various terminals in the United 
States and various points in the Federal Republic of Ger- 
many and elsewhere outside of the United States. 


3. The defendants are the duly appointed and acting mem- 
bers of the Civil Aeronautics Board. The official residence 
of each of them is in the District of Columbia. 


Matter in Controversy 


4. The core of the present controversy is Civil Aeronau- 
tics Board Order No. E-24697, and supporting opinion served 
January 31, 1967,/ by which defendants declined and re- 
fused, contrary to the mandate of the Federal Aviation Act, 
to exercise jurisdiction over the proposed foreign indirect 
air carrier operations between the Federal Republic of Ger- 
many and the United States of two German tour operators, 
Scharnow” and Touropa.* A, copy of that order and sup- 


This order was approved by the President on January 30, 1967. 
However, since the Board’s action which is challenged herein, is com- 
pletely outside the scope of its statutory authority, this suit is main- 
tainable under the rule of American Airlines, Inc. v. CAB, 121 USS. 
App. D.C. 120, 348 F.2d 349 (1965) and BOAC v. CAB, 113 US. 
App. D.C. 76, 77, 304 F.2d 952, 953 (1962). 


2Full name: Scharnow-Reisen GmbH., Kommanditgesellschaft. 


Full name: TOUROPA-DER Deutsches Reiseburo GMBH.-Ham- 
burg-Amerikanische Packetfahrt-Actien-Gesellschaft-Norddeutscher 
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porting opinion (together with the Examiner’s Recommended 
Decision therein referred to) are attached hereto as Exhibit 
A. This order was issued pursuant to the application filed 
by Sudflug Suddeutsche Fluggelschaft mbh (hereinafter re- 
ferred to as Sudflug), an air carrier of the Federal Republic 
of Germany and the holder of a foreign air carrier permit 
from the Board authorizing it during the period terminating 
. April 29, 1968, to engage in charter foreign air transporta- 
tion of persons and baggage between the Federal Republic 
of Germany and the United States, for additional authority 
from the Board to operate during the period of its permit 
inclusive tour charters* between Germany and the United 
States. This application further proposed that Scharnow and 
Touropa, which are not holders of any foreign air carrier 
permits but which have a substantial ownership and control 
interest in Sudflug, and other unnamed German tour oper- 
ators be allowed to participate in Sudflug’s inclusive tour 
charter operations between Germany and the United States 
by chartering aircraft from Sudflug for inclusive tours to be 
arranged and conducted by those companies under the Sud- 
flug permit. 


5. Specifically, as stated in the Recommended Decision 
of the Hearing Examiner which is attached to the Board’s 


Lloyd-Amtliches Bayerisches Reisebuero GMBH.-Reisebuero Dr. Carl 
Degener KG. 


4In the inclusive tour Foreign Air Carrier Permit, which was issued 
to Sudflug pursuant to Order No. E-24697, the Board defined “inclu- 
sive tour charter” as 


“the charter of an entire aircraft by one tour operator for 
the carriage by the holder of persons traveling on inclu- 
sive tours; * * *” 


The term “‘inclusive tour” has been defined by the Board as “‘a round 
trip tour which combines air transportation, pursuant to an inclusive 
tour charter, and land services ...” 14 C.F.R. § 378.2(b), 31 Fed. 
Reg. 4780 (March 22, 1966). 
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decision filed herewith, Sudflug proposed to operate thirty 
inclusive tour charter flights from Germany to the United 
States during 1967. Sixteen, or over fifty per-cent, of these 
flights are to be operated between Frankfurt and New York 
under the charter arrangement with Scharnow and Touropa 
which would jointly charter Sudflug’s 164 seat DC-8 equip- 
ment on a fifty-fifty basis at a price of $25,502 per round 
trip flight. The presently planned Scharnow-Touropa inclu- 
sive tours are to be operated on a weekly schedule during 
the summer tourist season, commencing June 6, 1967 and 
concluding September 19, 1967, except for two subsequent 
pick-up flights. The proposed Scharnow-Touropa tour op- 
erations for 1967 will thus make a total of 2,624 seats avail- 
able for transatlantic tour transportation during that period 
which will produce revenues for Sudflug, the permit foreign 
air carrier, of $408,032. Sudflug also proposed to make the 
remaining fourteen inclusive tour charters which it plans for 
1967 available on a charter basis to other German tour op- 
erators. Finally, as also shown in the Recommended Deci- 
sion of the Hearing Examiner, in 1968 Sudflug plans to in- 
crease the number of its inclusive tour operations between 
Germany and the United States from thirty to forty assum- 
ing it has the necessary authority. 


6. Although by so participating in the Sudflug foreign 
inclusive tour operations they would themselves be acting 
as indirect foreign air carriers, Scharnow and Touropa did 
not apply to the Board for a permit authorizing them to 
engage in such foreign air transportation. Instead, Schar- 
now and Touropa simply requested that, in conjunction 
with the Sudflug application, the Board decline to exercise 
its jurisdiction over them and over other unnamed tour op- 
erators which were to participate in Sudflug’s proposed tour 
charter program. 


7. As the holders of certificates of convenience and ne- 
cessity authorizing them to engage in the transportation of 
persons and property, including the performance of charter 
trips, inclusive tours and other special services, between the 
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United States and the Federal Republic of Germany, and 
whose operations might be adversely affected by the inclu- 
sive tour charter program proposed by Sudflug, Scharnow 
and Touropa, plaintiffs Pan American and TWA were allowed 
by the Board to intervene in the Board proceedings in oppo- 
sition to the Sudflug application and the request of Schar- 
now and Touropa. Plaintiffs specifically opposed the re- 
quests of Scharnow and Touropa on the grounds that under 
the provisions of the Federal Aviation Act of 1958 the 
Board was completely without power to decline to exercise 
its jurisdiction over them, since by participating in the Sud- 
flug inclusive tour program in the above described manner 
Scharnow and Touropa would be acting as foreign air carri- 
ers within the meaning of Section 101(19) of the Act, and 
of Section 402(a) of the Act specifically providing that no 
foreign air carrier shall engage in foreign air transportation 
without first obtaining from the Board a permit to do so. 


8. In its Order No. E-24697 and supporting opinion the 
Board granted Sudflug’s application and authorized it to per- 
form its proposed foreign inclusive tour operations during 
the period terminating April 29, 1968. In addition, over 
plaintiffs’ opposition, the Board granted the requests of 
Scharnow and Touropa and declined to exercise its jurisdic- 
tion over them or over the other tour operators who were 
to participate in the performance of foreign charter tour 
services under the Sudflug permit. In this respect the Board 
specifically declared: 


“That it is in the public interest for the Board to de- 
cline to exercise its jurisdiction under section 402 
of the Act over the tour operators, Scharnow and 
Touropa, and other tour operators insofar as they 
may participate in inclusive tour charters authorized 
by the permit herein. (Finding No. 4, p. 10 of 
Board’s opinion attached hereto. Emphasis added.)> 


Board members Gillilland and Adams dissented from the Board’s 
decision. With respect to the Board’s refusal to exercise its jurisdiction 
over the foreign tour operators, member Gillilland stated: 
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9. This refusal of the Board to exercise its admitted juris- 
diction over the proposed operations of Scharnow, Touropa 
and the other foreign tour operators involved is in direct vio- 
lation of the clear requirements of the Federal Aviation Act 
of 1958 and is completely outside of the Board’s statutory 
authority. By chartering aircraft from Sudflug for the pur- 
pose of conducting inclusive tours between Germany and 
the United States under the Sudflug permit, Scharnow, 
Touropa and the other foreign tour operators involved are 
clearly acting as “foreign air carriers” within the meaning 
of Section 101(19) of the Act which defines a “foreign air 
carrier” as “‘any person, not a citizen of the United States, 
who undertakes, whether directly or indirectly or by lease 
or any other arrangement to engage in foreign air transpor- 
tation.”® Section 402 of the Act further provides that “‘no 
foreign air carrier shall engage in foreign air transportation 
unless there is in force a permit issued by the Board author- 
izing such carrier so to engage” and that the Board may is- 
sue such a permit only “‘if it finds that such carrier is fit, 
willing and able properly to perform such air transportation 
and to conform to the provisions of this Act and the rules, 
regulations and requirements of the Board hereunder and 
that such transportation will be in the public interest.” 
These provisions of the Act, therefore impose upon the Board 
the unqualified duty that it require all indirect foreign air 


“The Board declines to exercise jurisdiction over the tour opera- 
tors. The tour operators will be foreign air carriers engaged 
in foreign air transportation without the permit required by 
section 402(a) of the Act. Neither tour operator possesses 
such a permit and the Board does not propose to issue one. 
Instead it declines to exercise jurisdiction. There is no statu- 
tory basis for such disclaimer.” 


Both in Caledonian Airways Temporary Inclusive Tour Authority 
Investigation, Order No. E-22978, served December 7, 1965, and in 
the present case the Board implicitly admitted that foreign inclusive 
tour operators are foreign air carriers indirectly engaged in foreign air 
transportation. 
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carriers to apply for and obtain a foreign air carrier permit 
before allowing them to engage in foreign air transportation 
and that it make a specific determination before issuing such 
a permit that the carrier in question is fit and qualified to 
perform the service and that the service proposed is in the 
public interest. By simply declining to exercise its jurisdic- 
tion over the proposed indirect air carrier operations of 
Scharnow, Touropa and other foreign tour operators in this 
case the Board refused to perform this statutory duty and 
has in effect abnegated its statutory responsibility in the 
premises. 


10. Plaintiffs, Pan Americar and TWA, have a substantial 
interest in and are parties adversely affected and aggrieved 
by the Board’s unlawful refusal to exercise its jurisdiction 
over Scharnow, Touropa and the other foreign tour opera- 
tors in this case and thus they have standing to challenge 
that action. Plaintiffs are certificated transatlantic carriers 
which will be engaged in competition with those companies 
in the transportation of persons and property between Ger- 
many and the United States, and their transatlantic opera- 
tions stand to be adversely affected economically by the 
Board’s unauthorized allowance of the tour operators’ in- 
direct air transportation operations. Indeed, the Board cor- 
rectly admitted plaintiffs’ standing to contest its action when 
it allowed plaintiffs to intervene in the proceedings before 
it. 


11. The existence of an actual controversy regarding the 
Board’s refusal to exercise jurisdiction over indirect air car- 


7That the public has a real interest in regulation of foreign inclu- 
sive tour operators is demonstrated by the Board’s regulation of do- 
mestic inclusive tour operators. See 14 C.F.R. § 378, 31 Fed. Reg. 
4780 (March 22, 1966). By refusing to regulate foreign inclusive tour 
operators as well, the Board is applying an arbitrary double standard, 
thereby abdicating its duty to promote and protect the public interest 
in this respect as well as its duty to exercise its jurisdiction over all 
foreign indirect air carriers. 
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riers engaged in foreign air transportation in this and simi- 
lar cases is beyond dispute. It presents for resolution an 
important question concerning the Board’s duties and re- 
sponsibilities under the Federal Aviation Act. As shown by 
the Board’s opinion attached hereto, this precise question 
was raised by Pan American in the Board proceedings in 
this case and also in the prior Board proceedings in the 
Caledonian Airways case® TWA, in its Answer to the mo- 
tion filed with the Examiner by Scharnow and Touropa for 
a disclaimure of jurisdiction, opposed the motion on the 
grounds that the Board had no statutory power to grant 
such a motion. The Board’s violation of the statutory re- 
quirements by refusing to exercise jurisdiction over indirect 
foreign air carriers and by permitting them to engage in for- 
eign air transportation without complying with the hearing 
and permit requirements of the Act also denies the right of 
plaintiffs and other competing carriers to have the Board 
decide on its merits the question of the fitness of the in- 
direct foreign air carriers involved and whether the service 
which they propose is in the public interest. Moreover, the 
Board’s decision in this case shows clearly that its refusal to 
exercise jurisdiction over Scharnow, Touropa, and other tour 
operators for Sudflug is not an isolated instance. To the 
contrary, it is the third time in recent years in which the 
Board has so declined to exercise jurisdiction over foreign 
indirect carriers.? Furthermore, in its opinion the Board 
indicated that it would continue to decline to exercise its 
jurisdiction over indirect foreign air carriers in the future 
since it stated that to exercise such jurisdiction will impose 
an undue administrative burden both upon itself and upon 
the indirect foreign carriers, a consideration plainly irrel- 
evant under the clear mandate of the Act. 


8 Caledonian Airways Temporary Inclusive Tour Authority Investi- 
gation, Order No. E-22978, served December 7, 1965. 


9 Caledonian Airways Temporary Inclusive Tour Authority Investi- 
gation, supra; International Airfreight Forwarder Investigation, 27 C.A.B. 
658, 720 (1958). 
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The Remedy 


12. The Board’s refusal to exercise its statutory jurisdic- 
tion over the indirect foreign air carrier operations of Schar- 
now and Touropa, if allowed by this Court, will cause plain- 
tiffs great and irreparable loss and damage for which there 
is no other adequate remedy at law. 


(a) The Board’s refusal to exercise its jurisdiction over 
Scharnow and Touropa by requiring them to apply for and 
obtain a foreign air carrier permit, after a showing of fitness 
and public interest, is a clear violation of the absolute and 
nondiscretionary duty imposed upon it by the Act. As com- 
peting certificated transatlantic carriers which stand to be 
adversely affected by the indirect air carrier operations of 
Scharnow and Touropa, plaintiffs are entitled under the Act 
to have the Board perform that duty and exercise its juris- 
diction over those companies and their proposed operations. 
Section 1361 of Title 28 of the United States Code specifi- 
cally provides for relief in the nature of mandamus in such 
cases. 


(b) Moreover, notwithstanding the illegality of the Board’s 
action in such a case, whether it is subject to the normal 
judicial review by a United States Court of Appeals under 
Section 1006 of the Federal Aviation Act, 49 U.S.C. § 1486, 
is open to serious doubt. Only “‘orders” of the Board are 
so reviewable. There is substantial question whether the 
Board’s inaction by refusal to accept jurisdiction in this case 
can be considered a reviewable ‘“‘order’’ within the meaning 
of that provision’? Thus, plaintiff could well be left with- 
out any judicial remedy in the absence of the requested de- 
claratory order and relief in the nature of mandamus. 


(c) Unless the Court grants the relief herein requested 
at this time, the injury caused plaintiffs and other compet- 


I See, Interstate Commerce Commission v. United States, ex rel. 
Humboldt Steamship Co., 224 U.S. 474, 484-85 (1912); Jaffe, Judi- 
cial Control of Administrative Action 419 (1965). 
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ing certificated carriers by the Board’s refusal to assert juris- 
diction over indirect foreign air carriers will be greatly in- 
creased. Allowance of the Board’s action in this case will 
give the Board further precedent for its stated intention to 
continue to refuse to exercise its jurisdiction in similar cases 
in the future when the fast growing inclusive foreign tour 
charter business will undoubtedly have increased in scope 
and its economic impact upon competing carriers will be 
vastly greater. Notwithstanding the Supreme Court’s apt 
observation that “even consistent error is still error,”// there 
is a danger that unless the Court directs the Board to begin 
to perform its statutory duty to exercise jurisdiction over 
such indirect foreign air carriers as Scharnow and Touropa, 
the Board will soon create a large body of erroneous prece- 
dent, which can only magnify the harmful results of its own 
misconception of its statutory responsibilities. The exercise 
of jurisdiction will become no easier with such intervening 
precedents. By resolution of this controversy at this time 
through the granting of the relief requested this Court can 
correct the Board’s error before it becomes any more im- 
bedded in the Board’s self-made law and the harm done 
plaintiffs, other competing certificated carriers and the pub- 
lic itself grows to a point where it is beyond effectual remedy. 


WHEREFORE, Plaintiff prays: 


(1) That this Court declare that the Civil Aeronautics 
Board has a mandatory and nondiscretionary duty under 
the Federal Aviation Act of 1958 to exercise its jurisdiction 
over the participation of Scharnow and Touropa as indirect 
foreign air carriers in the inclusive foreign tour charter pro- 
gram approved by the Board’s order No. E-24697 and that 
the Board’s refusal to exercise its jurisdiction over these in- 
direct carriers and their proposed operations is beyond the 
Board’s statutory authority; 


(2) That a mandatory injunction or relief in the nature 
of mandamus be granted directing the defendants, as mem- 


11 Philtips Petroleum Co. v. Wisconsin, 347 U.S. 672, 678 n.5 (1954). 
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bers of the Civil Aeronautics Board, to perform their manda- 
tory duty under the Act to exercise the Board’s jurisdiction 
over the proposed operations of Scharnow, Touropa and 
other unnamed tour operators for Sudflug as indirect for- 
eign air carriers within the meaning of § 101(19) and 402(a) 
of the Federal Avaiation Act of 1958 and thereupon to pro- 
ceed with respect thereto as required by said Act: 


(3) That such temporary injunctive relief, if any, as may 
be or become necessary, be granted; 


(4) That such other and further relief may be granted as 
may to the Court seem proper. 


Pan American World Airways, Inc. 
Trans World Airlines, Inc. 


William E. Miller 
Richard P. Taylor 
James V. Dolan 
1250 Connecticut Avenue, N.W. 


Washington, D. C. 20036 
Their attorneys 


Hubert A. Schneider 

Vice President and General 
Counsel 

Pan American World Airways, Inc. 

135 E. 42d Street 

New York, New York, 10017 


Chadbourne, Parke, Whiteside 
& Wolff 

Attorneys for Trans World 
Airlines, Inc. 

25 Broadway 

New York, New York 10004 


STEPTOE & JOHNSON 
1250 Connecticut Ave., N.W. 
Washington, D. C. 20036 

Of Counsel 
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MOTION TO DISMISS OR, IN THE ALTERNATIVE, 
FOR SUMMARY JUDGMENT 


The defendants move the Court to dismiss the complaint 
upon the grounds that the Court lacks jurisdiction and that 
the complaint fails to state a claim upon which relief can 
be granted, or in the alternative to enter summary judgment 
in their favor, upon the grounds that there is no genuine 
issue of material fact and they are entitled to judgment as 
a matter of law. In support thereof, defendants allege: 


I. The complaint in effect seeks review of an order adop- 
ted by the Civil Aeronautics Board under Section 402 of 
the Federal Aviation Act (49 U.S.C. 1372), and approved 
by the President under Section 801 of the Act (49 U.S.C. 
1461), granting to a German air carrier a license to carry 
German-originating inclusive tour groups to this country un- 
der charter to German tour operators. The Court lacks jur- 
isdiction because: 


A. Congress has provided in Section 1006(a) of the Act 
that Board orders are to be reviewed, if at all, by the courts 
of appeals and there is presently pending in the Court of 
Appeals for this Circuit a petition, filed by plaintiffs, for 
review of the order here involved. 


B. Since review, if any, of Board orders is to be provided 
only in the courts of appeals under Section 1006, and since 
Section 1006 expressly prohibits review of orders in respect 
of foreign air carriers subject to the President’s approval, 
Congress has manifested its intent that there be no review 
of such orders by any court. 


C. Plaintiffs’ only interest in the order here involved is 
that it authorizes transportation operations which will com- 
pete with the transportation services provided by plaintiffs. 
Since plaintiffs have no legally protected interest in freedom 
from competition, judicial intervention cannot be justified 
on grounds of constitutional necessity. 
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D. The challenged order is, in fact and law, a decision of 
the President alone and is therefore not susceptible to review 
by the courts. 


II. If the complaint is treated as seeking not review of, 
and an injunction against, the Presidentially approved order, 
but rather a declaration that the German tour operators are 
subject to licensing and economic regulation under the Act 
as “indirect foreign air carriers.” and a decree compelling 
enforcement of the Act with respect to them, the Court 
nevertheless lacks jurisdiction because: 


A. It is the President who licenses foreign air carriers 
and the Court has no power to direct action where it is 
only the President who could make effective the relief 
sought. Moreover, merely to declare for his guidance that 
the Act is technically applicable to the German tour oper- 
ators would be an advisory opinion which the Federal Courts 
are powerless to issue. 


B. Whether to take enforcement action against persons 
allegedly violating the Act is a discretionary determination 
and mandamus will therefore not lie. 


III. The complaint fails to state a claim upon which re- 
lief can be granted because: 


A. Plaintiffs have an alternative remedy since they may 
file a formal complaint with the Board against the unlicensed 
operations of the German tour operators under Section 
1002(a) of the Act (49 U.S.C. 1482), and assuming that the 
Board would rule against them, its ruling would be subject 
to review by the Court of Appeals under normal statutory 
review procedures. 


B. Assuming that the statute imposes a nondiscretionary 
duty on the Board to enforce the Act, it does not confer 
upon plaintiffs enforceable rights correlative to such duty. 


C. The determination of the Board and the President 
not to attempt to give extraterritorial effect to the Federal 
Aviation Act by regulating relationships and activities which 
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exist and take place in Germany was a reasonable exercise 
of discretion. 

Attached hereto and made a part hereof are certified cop- 
ies of Civil Aeronautics Board Opinion and Order E-24697, 
and of plaintiffs’ petition for review thereof in the United 
States Court of Appeals for the District of Columbia Circuit. 


Respectfully submitted, 


DAVID G. BRESS 
United States Attorney 
JOSEPH M. HANNON 
Assistant United States 
Attorney 

HOWARD E. SHAPIRO 
Attorney, Department of 
Justice 

JOSEPH B. GOLDMAN 
General Counsel, 

Civil Aeronautics Board 


(Certificate of Service - May 22, 1967] 
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DEFENDANTS’ STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE 


Defendants, by their attorneys, state that there is no gen- 
uine issue concerning the following facts: 


1. Plaintiff, Pan American World Airways, Inc. (herein- 
after referred to as Pan American), is a corporation organ- 
ized under the laws of the State of New York with its prin- 
cipal office and place of business in New York, New York. 


2. Plaintiff, Trans World Airlines, Inc. (hereinafter re- 
ferred to as TWA), isa corporation organized under the laws 
of Delaware with its principal office and place of business 
in New York, New York. 


3. Defendants are Members of the Civil Aeronautics 
Board (hereinafter referred to as the Board), an agency of 
the Government of the United States, existing by virtue of 
Section 201(a) of the Federal Aviation Act of 1958 (72 
Stat. 741, 49 U.S.C. 1321), and maintaining its principal 
office in the District of Columbia, as required by Section 
201(c) of the said Act, at Universal Building, 1825 Connec- 
ticut Avenue, N.W., Washington, D. C. 20428. 


4. Pan American and TWA are air carriers holding certifi- 
cates of public convenience and necessity issued by the 
Board for the transportation of persons, property and mail 
as common carriers between the United States and various 
foreign points, including points in the Federal Republic of 
Germany (hereinafter referred to as Germany). 


5. Sudflug Suddeutsche Fluggesellschaft mbH (Sudflug) 
is an air carrier of Germany and holds a foreign air carrier 
permit, issued by the Board, authorizing it to engage in 
charter transportation of persons and their accompanied bag- 
gage between Germany and the United States. Said permit 
expires on April 29, 1968. 

6. On December 1, 1966, following evidentiary hearings 
in which Pan American and TWA participated, the Board 
adopted Opinion and Order E-24697, granting Sudflug’s ap- 
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plication for a foreign air carrier permit authorizing that car- 
rier, for a period terminating on April 29, 1968, to engage 
in foreign air transportation with respect to persons and 
their accompanied baggage for the purpose of performing 
inclusive tour charter flights between any point in Germany 
and any point in the United States, limited to charters which 
originate in Germany. There is presented in this case no 
genuine issue as to any of the findings of fact embodied in 
said opinion which, together with Order E-24697, is attached 
to the complaint and is also attached as an exhibit to de- 
fendant’s motion to dismiss or for summary judgment. 


7. Upon adoption of Opinion and Order E-24697, and 
prior to their public release, they were transmitted to the 
President of the United States in accordance with the pro- 
visions of Section 801 of the Federal Aviation Act (49 U.S.C. 
1461). On January 30, 1967, the President endorsed his 
approval on Order E-24697, and on the following day the 
decision was publicly released. 


8. Pursuant to Section 1006(a) of the Federal Aviation 
Act (49 U.S.C. 1486), Pan American and TWA have filed a 
petition for judicial review of Order E-24697 with the United 
States Court of Appeals for the District of Columbia Cir- 
cuit. Said petition was filed on March 23, 1967, and, in 
accordance with Section 1006(c), a copy thereof was trans- 
mitted by the Clerk of the Court of Appeals to the Board 
on the same date. The petition, copy of which is attached 
to the defendant’s motion to dismiss, or for summary judg- 
ment, is presently pending in the Court of Appeals. 

DAVID G. BRESS 

United States Attorney 

JOSEPH M. HANNON 

Assistant United States Attorney 
HOWARD E. SHAPIRO 
Attorney, Department of Justice 
JOSEPH B. GOLDMAN 

General Counsel, 

Civil Aeronautics Board 


Dated: May 22, 1967 
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CROSS-MOTION OF PLAINTIFFS 
FOR SUMMARY JUDGMENT 


Plaintiffs, Pan American World Airways, Inc. and Trans 
World Airlines, Inc., hereby move the Court for an Order 
granting Summary Judgment in their favor on the grounds 
that there is no genuine dispute as to any material issue of 
fact in this case and that upon the basis of the undisputed 
facts, as set forth in the affidavit of Mr. Hubert A. Schneider 
and Thomas K. Taylor, plaintiffs are entitled to judgment 
in their favor as a matter of law. In further support of the 
present motion plaintiffs refer to their Memorandum of 
Points and Authorities, submitted herewith and prayed to 
be read as a part hereof, and in addition show this Court 
as follows: 


1. This is an action by plaintiff airlines under the De- 
claratory Judgment Act, 28 U.S.C. 2201 and the mandamus 
provisions of section 10 of the Administrative Procedure Act 
5 U.S.C. § 1009, and section 1361 of the Judicial Code, 28 
U.S.C. § 1361, for declaratory and mandatory relief direct- 
ing that the defendant members of the Civil Aeronautics 
Board exercise the Board’s jurisdiction, pursuant to the Fed- 
eral Aviation Act of 1958, over the proposed foreign air car- 
rier operations of certain German tour operators. Specifical- 
ly the suit arises out of The Civil Aeronautics Board Opin- 
ion served January 31, 1967 by which the defendants, as 
members of that Board, declined and refused to exercise the 
Board’s jurisdiction over the proposed foreign indirect air 
carrier operations between the Federal Republic of Germany 
and the United States of the German tour operators, Schar- 
now! and Touropa.? 


7Full name: Scharnow-Reisen GmbH., Kommanditgesellschaft. 


?Full name: TOUROPA-DER Deutsches Reiseburo GMBH.-Ham- 
burg-Amerikanische Packetfahrt-Actien-Gesellschaft-Norddeutscher 
Lloyd-Amtliches Bayerisches Reisebuero GMBH.-Reisebuero Dr. Carl 
Degener KG. 
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2. This Board Opinion was issued pursuant to an appli- 
cation filed by Sudflug Suddeutsche Fluggesellschaft mbH 
(hereinafter referred to as Sudflug), an air carrier of the Fed- 
eral Republic of Germany for authority from the Board to 
operate inclusive tour charter flights between Germany and 
the United States during the period terminating April 29, 
1968. As defined by the Board, an “inclusive tour” is a 
roundtrip tour which combines both air transportation and 
land services.? 


3. Sudflug itself did not propose to conduct or operate 
any of the inclusive tours which its application asked the 
Board to authorize. Rather, under the Sudflug proposal all 
of the proposed tours were to be arranged, sold and conduc- 
ted by German tour operators and principally by Scharnow 
and Touropa. As the seller of the tour package, including 
the air transportation provided therewith, the tour operators, 
not Sudflug, would determine how much each tour pur- 
chaser would pay for the air transportation and the ground 
services. The tour operators would then charter Sudflug air- 
craft and crew to provide this transatlantic air transporta- 
tion which they had sold to the tour members. Sudflug’s 
only participation in the inclusive tours would be that it 
would provide the necessary aircraft and crew for the trans- 
atlantic flights on a charter or lease basis and the flights 
would be nominally conducted under the Sudflug permit. 
The Sudflug application requested the Board to authorize 
thirty such inclusive tour charter flights between Germany 
and the United States during the year 1967, over 50% of 
which are to be made available to Scharnow and Touropa 
for their inclusive tours to be conducted during the summer 
tour season, commencing June 6, 1967, and concluding in 
September, 1967. 


4. By participating in the above-described manner in this 


inclusive tour program, Scharnow, Touropa and the other 
unnamed German tour operators will be acting as “foreign 


314 CER. § 378.2(b), 31 Fed. Reg. 4780 (March 22, 1966). 
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air carriers” within the meaning of Section 101(19) of the 
Federal Aviation Act of 1958 which defines a “foreign air 
carrier” as any foreign citizen which undertakes to engage 
in foreign air transportation directly or “indirectly by lease 
or any other arrangement”. Section 402 of the same Act 
specifically prohibits any person from engaging in foreign 
air transportation without first obtaining a permit to do so 
from the Civil Aeronautics Board. That section further pro- 
vides that the Board may issue such a permit only by mak- 
ing a specific determination, after hearing directed to the 
issues, that the indirect foreign air carrier is fit and quali- 
fied to perform the proposed service and that the service 
proposed is in the public interest. 


5. Notwithstanding these provisions of the Federal Avia- 
tion Act, neither Scharnow nor Touropa filed the required 
application with the Board for a permit authorizing them 
to engage in foreign air transportation in the manner described 
above. Instead, they simply requested that, in conjunction 
with the Sudflug application, the Board either disclaim its 


jurisdiction or decline to exercise its jurisdiction over them 
and the other unnamed tour operators which were to par- 
ticipate in the proposed tour charter program. 


6. As the holders of certificates of convenience and ne- 
cessity authorizing them to engage in the transportation of 
persons and property, including the performance of charter 
trips and inclusive tours between the United States and the 
Federal Republic of Germany and whose operations would 
be adversely affected by the inclusive tour charter program 
proposed by Sudflug, Scharnow and Touropa, the plaintiffs, 
Pan American and TWA, were allowed by the Board to inter- 
vene in the proceedings before it in opposition to the Sud- 
flug application and the request of Scharnow and Touropa. 
Plaintiffs particularly opposed the motions of Scharnow and 
Touropa for a disclaimer or non-exercise by the Board of its 
jurisdiction over them on the grounds that under the express 
provisions of the Federal Aviation Act of 1958 the Board 
was completely without power to do so. 
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7. In its Order No. E-24697 and supporting Opinion the 
Board granted Sudflug’s application over plaintiffs’ opposi- 
tion and authorized it to perform foreign inclusive tour op- 
erations during the period terminating April 29, 1968, sub- 
ject to certain limitations not here material. In addition, 
also over plaintiffs’ opposition, the Board granted the re- 
quest of Scharnow and Touropa and declined to exercise its 
jurisdiction over them or over the other tour operators who 
were to participate in the performance of the foreign char- 
ter tour services under the Sudflug permit. 


8. Under the express terms of Section 402 of the Fed- 
eral Act, the Civil Aeronautics Board has a positive and un- 
qualified duty to exercise its jurisdiction, in compliance 
with that section’s hearings and permit requirements, over 
all foreign air carriers, direct and indirect. This duty to ex- 
ercise jurisdiction clearly encompasses the proposed inclu- 
sive tour operations of Scharnow, Touropa and the other 
unnamed German tour operation which, by chartering Sud- 
flug aircraft for the purpose of conducting their inclusive 
tour flights, will be acting as indirect foreign air carriers 
within the meaning of the Act’s Section 101(19). 


9. The Board’s refusal to exercise its jurisdiction over the 
proposed activities of the tour:operators in this case, there- 
by permitting them to engage in foreign indirect air trans- 
portation without complying with the Act’s hearing and per- 
mit requirement, is, therefore, a direct violation and repudia- 
tion of its statutory duties and patently in excess of its 
statutory powers. Moreover, as a result of this refusal to ex- 
ercise jurisdiction plaintiffs have been denied the right, which 
the Federal Aviation Act affords them as competing carriers, 
to have the Board make a specific determination on the 
merits as to the fitness of the tour operators to act as in- 
direct foreign air carriers, and, also, whether the service 
they propose is in the public interest. 


10. As shown by the authorities set forth in plaintiffs’ 
Memorandum of Points and Authorities, submitted here- 
with, it is well established where a federal administrative 
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agency refuses to exercise the jurisdiction which its govern- 
ing statute has conferred upon it, the parties concerned are 
entitled to the issuance by the federal district court of a 
declaratory judgment and relief in the nature of mandamus 
declaring that the agency has a mandatory duty to exercise 
that jurisdiction and specifically directing it to perform that 
duty. 


11. Since the undisputed facts of this case, as set forth 
in plaintiffs’ affidavits and in the Board’s own opinion and 
the Recommended Decision of the Hearing Examiner which 
is incorporated therein, establish that the Board refused to 
exercise its jurisdiction over the indirect foreign air carrier 
operations of the tour operators in this case, it follows from 
the foregoing that plaintiffs are entitled as a matter of law 
to the declaratory and mandatory relief requested in this 
action. 


Wherefore, it is accordingly requested that the Court 
grant summary judgment in favor of plaintiffs and issue an 
Order (1) declaring that defendants, as members of the Civil 
Aeronautics Board have a duty under the Federal Aviation 
Act to exercise the Board’s jurisdiction over the inclusive 
tour operations of Scharnow, Touropa and the other un- 
named German tour operators and (2) directing them to 
perform that duty by exercising that jurisdiction and pro- 
ceeding with respect thereto in accordance with the hearing 
and permit requirements of the Act. 


Pan American World Airways, Inc. 
Trans World Airlines, Inc. 


WILLIAM E. MILLER 

RICHARD P. TAYLOR 

JAMES V. DOLAN 
1250 Connecticut Avenue, N.W. 
Washington, D. C. 20036 

Their Attorneys 
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HUBERT A. SCHNEIDER 

Vice President and General Counsel 
Pan American World Airways, Inc. 
135 E. 42d Street 

New York, New York 10017: 


CHADBOURNE, PARKE, WHITESIDE 
& WOLFF 

Attorneys for Trans World Airlines, Inc. 

25 Broadway 

New York, New York 10004 


STEPTOE & JOHNSON 
1250 Connecticut Avenue, N.W. 
Washington, D. C. 20036 

Of Counsel 


STATEMENT OF MATERIAL FACTS AS TO 


WHICH PLAINTIFFS CONTEND THERE IS 
NO GENUINE DISPUTE 


Pursuant to Rule 9(h) of this Court’s Rules, plaintiffs, 
Pan American World Airways, Inc. and Trans World Airlines, 
Inc., state that there can be no genuine dispute as to the 
following material facts in this action: 


1. Plaintiffs, Pan American World Airways, Inc., and 
Trans World Airlines, Inc., hold, own and operate certifi- 
cates of public convenience and necessity issued by the Civil 
Aeronautics Board and President under Sections 401 and 
801 of the Federal Aviation Act authorizing them to en- 
gage in the transportation by air of persons, property and 
mail between various terminals in the United States and var- 
ious points in the Federal Republic of Germany and else- 
where outside of the United States. The defendants are the 
duly appointed and acting members of the Civil Aeronautics 
Board. 
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2. The core of the present controversy is Civil Aeronau- 
tics Board Opinion served January 31, 1967, by which de- 
fendants declined and refused to exercise jurisdiction over 
the proposed foreign indirect air carrier operations between 
the Federal Republic of Germany and the United States of 
two German tour operators, Scharnow! and Touropa,” and 
of other unnamed German tour operators. A copy of the 
order involved and supporting Opinion (together with the 
Examiner’s Recommended Decision therein referred to) are 
attached as Exhibit A to Plaintiff’s complaint. This order 
was issued pursuant to the application filed by Sudflug Sud- 
deutsche Fluggesellschaft mbH (hereinafter referred to as 
Sudflug), an air carrier of the Federal Republic of Germany 
and the holder of a foreign air carrier permit from the Board 
authorizing it during the period terminating April 29, 1968, 
to engage in charter foreign air transportation of persons 
and baggage between the Federal Republic of Germany and 
the United States, for additional authority from the Board 
to operate during the period of its permit inclusive tour char- 
ters between Germany and the United States. 


3. As defined by the Board, an “inclusive tour” is a 
“round-trip tour which combines air transportation, pursu- 
ant to an inclusive tour charter, and land services.”? As 
this definition indicates, what sets an inclusive tour apart 
from other tours is the fact that in an inclusive tour the 
tour operator provides the tour members with all air trans- 
portation incidental to the tour as a part of the total tour 
price. 

4. Sudflug itself did not propose to actually conduct or 
operate any of the inclusive tours which its application asked 


7Full name: Scharnow-Reisen GmbH., Kommanditgesellschaft. 

?Full name: TOUROPA-DER Deutsches Reiseburo GMBH.-Ham- 
burg-Amerikanische Packetfahrt-Actien-Gesellschaft-Norddeutscher 
Lloyd-Amtliches Bayerisches Reisebuero GMBH.-Reisebuero Dr. Carl 
Degener KG. 


714 CFR. § 378.2(b), 31 Fed. Reg. 4780 (March 22, 1966). 
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the Board to authorize. Rather, under the Sudflug proposal 
all of the proposed tours were to be arranged, sold and con- 
ducted by German tour operators and principally by Schar- 
now and Touropa. Specifically it was proposed that the 
tour operators would set up a package tour of the United 
States, which would include the transatlantic air transporta- 
tion between Germany and this country, and that they 
would then sell this package to their German customers. As 
the seller of the tour package, including the air transporta- 
tion provided therewith, the tour operators, not Sudflug, 
would determine how much each tour purchaser would pay 
for the air transportation and the ground services. The tour 
operators would then charter Sudflug aircraft and crew to 
provide this transatlantic air transportation which they had 
sold to the tour members. Under this proposal, therefore, 
Sudflug’s only participation in the inclusive tours would be 
that it would provide the necessary aircraft and crew for 
the transatlantic flights on a charter or lease basis and the 
flights would be nominally conducted under the Sudflug 
permit. 


5. The Sudflug application requested the Board to au- 
thorize thirty such inclusive tour charter flights between 
Germany and the United States during the year 1967. Six- 
teen or over 50% of these flights, which are to be operated 
between Frankfurt and New York, are to be made available 
to Scharnow and Touropa which will charter Sudflug’s 164- 
seat DC-8 jet aircraft at a price of $25,502 per roundtrip 
flight. The presently planned Scharnow-Touropa inclusive 
tours are to be operated on a weekly schedule during the 
summer tour season, commencing June 6, 1967 and conclud- 
ing in September, 1967. The proposed Scharnow-Touropa 
tour charter flights for this year will thus make a total of 
2,624 seats available for transatlantic tour transportation 
during that period which will produce revenues for Sudflug 
of $408,032. The 14 other inclusive tour charter flights for 
which authority was requested are to be made available by 
Sudflug to other unnamed German tour operators. Sudflug 
also proposed to increase the number of its inclusive tour 
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operations between Germany and the United States in 1968 
from 30 to 40 assuming that it had the necessary authority. 


6. Neither Scharnow nor Touropa filed through diplo- 
matic channels the required formal application with the Board 
for a permit authorizing them to engage in foreign air trans- 
portation in the manner described above. Instead on July 
18, 1966, under separate docket numbers, 17542 and 17543, 
Scharnow and Touropa filed “‘Applications for a disclaimer 
or jurisdiction or a declaration of non-exercise of jurisdic- 
tion and consolidation with the application of Sudflug, Sud- 
deutsche Fluggesellschaft mbH in Docket 17205.” By letter 
of July 21, 1966, Scharnow and Touropa requested that 
these applications be considered as applications for authority 
to engage in indirect air transportation as tour operators 
and, in addition, as “motions” for a disclaimer or non-exer- 
cise of jurisdiction to be made as a part of the proceedings 
on the Sudflug application. By order of July 29, 1966, a 
copy of which is attached to plaintiffs’ affidavits, the Hear- 
ing Examiner denied the tour operators’ request that their 
applications for a disclaimer or non-exercise of jurisdiction 
be treated as an application for permit authority because 
the so-called “‘applications” did not meet the procedural re- 
quirements of Section 211.2 of the Board’s Economic Reg- 
ulations and Section 801 of the Act which required that all 
applications for a foreign air carrier permit be forwarded to 
the Board through diplomatic channels and that copies of 
the applications be transmitted to the President before hear- 
ing thereon. By the same order the Examiner held that their 
requests would be treated as motions for jurisdictional dis- 
claimer or declinations in the Sudflug permit proceeding 
(Docket No. 17205). 


7. As the holders of certificates of convenience and ne- 
cessity authorizing them to engage in the transportation of 
persons and property, including the performance of charter 
trips and inclusive tours between the United States and the 
Federal Republic of Germany and whose operations would 
be adversely affected by the inclusive tour charter programs 
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proposed by Sudflug, Scharnow and Touropa, the plaintiffs, 
Pan American and TWA, were allowed by the Board to inter- 
vene in the proceedings before it in opposition to the Sud- 
flug application and the request of Scharnow and Touropa. 
Plaintiffs particularly opposed the motions of Scharnow and 
Touropa. for a disclaimer or non-exercise by the Board of 
its jurisdiction over them on the grounds that under the ex- 
press provisions of the Federal Aviation Act of 1958 the 
Board was completely without power to do so. Specifically 
plaintiffs contended that Scharnow, Touropa and the other 
German tour operators involved would be acting as foreign 
air carriers within the meaning of Section 101(19) of the 
Act, and Section 402 of the Act provides that no foreign 
air carrier shall engage in foreign air transportation without 
first obtaining a permit to do so and that the Board may 
issue such a permit only after making a determination that 
the indirect foreign air carrier is fit and qualified to perform 
the proposed service and that the service proposed is in the 
public interest. 


8. In its Order No. E-24697 and supporting Opinion the 
Board granted Sudflug’s application over plaintiffs’ opposi- 
tion and authorized it to perform foreign inclusive tour op- 
erations during the period terminating April 29, 1968, sub- 
ject to certain limitations not here material. In addition, 
also over plaintiffs’ opposition, the Board granted the re- 
quest of Scharnow and Touropa and declined to exercise 
its jurisdiction over them or over the other tour operators 
who were to participate in the performance of the foreign 
charter tour services under the Sudflug permit. Board mem- 
bers Adams and Gillilland dissented from the Board’s Opin- 
ion. 


9. The Board order authorizing the issuance of the per- 
mit to Sudflug was approved by the President of the United 
States on January 30, 1967. However this order, which alone 
bears the notation of Presidential approval, makes no men- 
tion whatsoever of the involvement or participation of the 
tour operators in the inclusive tour charter flights proposed 
to be operated under the permit. 
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10. The Board’s decision in this case is the third occasion 
in recent years in which it has declined to exercise jurisdic- 
tion over indirect foreign air carriers, the first two occasions 
being its decisions in the International Airfreight Forwarder 
Investigation, 27 C.A.B. 658, 720 (1958) and the Caledoni- 
an Airways Temporary Inclusive Tour Authority Investigation 
Order No. E-22978, served December 7, 1965. Furthermore, 
in its Opinion in the present case the Board indicated that 
it probably would continue to decline to exercise its juris- 
diction over indirect foreign air carriers in the future since 
it stated that to exercise such jurisdiction will impose an un- 
due administrative burden both upon itself and upon the 
indirect foreign carriers. 


11. Asa result of the Board’s refusal to exercise its juris- 
diction over Scharnow, Touropa and the other tour opera- 
tors, thereby permitting them to engage in indirect foreign 
air transportation without complying with the Act’s hearing 
and permit requirements, plaintiffs have been denied the 
right, which the Federal Aviation Act affords them as com- 
peting carriers, to have the Board make a specific determina- 
tion on the merits as to the fitness of the tour operators to 
act as indirect foreign air carriers and, also, whether the 
service they propose is in the public interest. Moreover, the 
effect of this denial is magnified by the intimation in the 
Board’s Opinion that it will continue to refuse to exercise 
its jurisdiction in such cases in the future and by the fact 
that the Board’s decision in this case has the added effect 
of giving the Board further precedent to carry out this stated 
intention. 


Pan American World Airways, Inc. 
Trans World Airlines, Inc. 


WILLIAM E. MILLER 

RICHARD P. TAYLOR 

JAMES V. DOLAN 
1250 Connecticut Avenue, N.W. 
Washington, D. C. 20036 

Their attorneys 
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HUBERT A. SCHNEIDER: 

Vice President and General Counsel 
Pan American World Airways, Inc. 
135 E. 42d Street 

New York, New York 10017 


CHADBOURNE, PARKE, WHITESIDE 
& WOLFF 

Attorneys for Trans World Airlines, Inc. 

25 Broadway 

New York, New York 10004 


STEPTOE & JOHNSON 
1250 Connecticut Ave., N.W. 
Washington, D. C. 20036 

Of Counsel 


AFFIDAVIT OF HUBERT A. SCHNEIDER 


District of Columbia, ss.: 


HUBERT A. SCHNEIDER, having been duly sworn, de- 
poses and states as follows: 


1. He is Vice-President and General Counsel of Plaintiff, 
Pan American World Airways, Inc. 


2. He is familiar with the allegations contained in the 
Complaint filed in this case by plaintiffs, Pan American 
World Airways, Inc. and Trans World Airlines, Inc. and 
states that those allegations are true and correct to the best 
of his knowledge. 


3. Plaintiff, Pan American World Airways, Inc. holds, 
owns and operates a certificate of public convenience and 
necessity issued by the Civil Aeronautics Board and Presi- 
dent under Sections 401 and 801 of the Federal Aviation 
Act authorizing it to engage in the transportation by air of 
Persons, property and mail between various terminals in the 
United States and various points in the Federal Republic of 
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Germany and elsewhere outside of the United States. The 
defendants are the duly appointed and acting members of 
the Civil Aeronautics Board. 


4. The core of the present controversy is Civil Aeronau- 
tics Board Opinion served January 31, 1967, by which de- 
fendants declined and refused to exercise jurisdiction over 
the proposed foreign indirect air carrier operations between 
the Federal Republic of Germany and the United States of 
two German tour operators, Scharnow 1 and Touropa.” A 
copy of that Opinion and Board Order (together with the 
Examiner’s Recommended Decision therein referred to) are 
attached as Exhibit A to Plaintiffs’ complaint. The order 
was issued pursuant to the application filed by Sudflug Sud- 
deutsche Fluggesellschart mbH (hereinafter referred to as 
Sudflug), an air carrier of the Federal Republic of Germany 
and the holder of a foreign air carrier permit from the Board 
authorizing it during the period terminating April 29, 1968, 
to engage in charter foreign air transportation of persons 
and baggage between the Federal Republic of Germany and 


the United States, for additional authority from the Board 
to operate during the period of its permit inclusive tour 
charters between Germany and the United States. 


5. As defined by the Board, an “inclusive tour” is a 
“roundtrip tour which combines air transportation, pursu- 
ant to an inclusive tour charter and land services.”? As 
this definition indicates, what sets an inclusive tour apart 
from other tours is the fact that in an inclusive tour the 
tour operator provides the tour members with all air trans- 


1 Eyl name: Scharnow-Reisen GmbH., Kommanditgesellschaft. 


2Full name: TOUROPA-DER Deutsches Reiseburo GMBH.-Ham- 
burg-Amerikanische Packetfahrt-Actien-Gesellschaft-Norddeutscher 
Lloyd-Amtliches Bayerisches Reisebuero GMBH--Reisebuero Dr. Carl 
Degener KG. 


314 CFR. § 378.2(b), 31 Fed. Reg. 4780 (March 22, 1966). 
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portation incidental to the tour as a part of the total tour 
price. 


6. Sudflug itself did not propose to actually conduct or 
operate any of the inclusive tours which its applicaton asked 
the Board to authorize. Rather, under the Sudflug proposal 
all of the proposed tours were to be arranged, sold and con- 
ducted by German tour operators and principally by Schar- 
now and Touropa. Specifically it was proposed that the 
tour operators would set up'a package tour of the United 
States, which would include the transatlantic air transporta- 
tion between Germany and this country, and that they 
would then sell this package to their German customers. As 
the seller of the tour package, including the air transporta- 
tion provided therewith, the tour operators, not Sudflug, 
would determine how much each tour purchaser would pay 
for the air transportation and the ground services. The tour 
operators would then charter Sudflug aircraft and crew to 
provide this transatlantic air transportation which they had 
sold to the tour members. Under this proposal, therefore, 


Sudflug’s only participation in the inclusive tours would be 
that it would provide the necessary aircraft and crew for 
the transatlantic flights on a charter or lease basis and the 
flights would be nominally conducted under the Sudflug 
permit. 


7. The Sudflug application requested the Board to au- 
thorize thirty such inclusive tour charter flights between 
Germany and the United States during the year 1967. Six- 
teen or over 50% of these flights, which are to be operated 
between Frankfurt and New York, are to be made available 
to Scharnow and Touropa which will charter Sudflug’s 164- 
seat DC-8 jet aircraft at a price of $25,502 per roundtrip 
flight. The presently planned Scharnow-Touropa inclusive 
tours are to be operated on a weekly schedule during the 
summer tour season, commencing June 6, 1967 and con- 
cluding in September, 1967. The proposed Scharnow-Tour- 
opa tour charter flights for this year will thus make a total 
of 2,624 seats available for transatlantic tour transportation 


JA 111 


during that period which will produce revenues for Sudflug 
of $408,032. The 14 other inclusive tour charter flights 
for which authority was requested are to be made available 
by Sudflug to other unnamed German tour operators. Sud- 
flug also proposed to increase the number of its inclusive 
tour operations between Germany and the United States in 
1968 from 30 to 40 assuming that it had the necessary au- 
thority. 

8. Neither Scharnow nor Touropa filed through diplo- 
matic channels the required formal application with the Board 
for a permit authorizing them to engage in foreign air trans- 
portation in the manner described above. Instead on July 
18, 1966, under separate docket numbers, 17542 and 17543, 
Scharnow and Touropa filed “Applications for a disclaimer 
of jurisdiction or a declaration of non-exercise of jurisdic- 
tion and consolidation with the application of Sudflug, Sud- 
deutsche Fluggesellschaft mbH in Docket 17205.” By letter 
of July 21, 1966, Scharnow and Touropa requested that 
these applications be considered as applications for authority 
to engage in indirect air transportation as tour operators 
and, in addition, as “motions” for a disclaimer or non-exer- 
cise of jurisdiction to be made as a part of the proceedings 
on the Sudflug application. By order of July 29, 1966, a 
copy of which is attached to plaintiffs’ affidavits, the Hear- 
ing Examiner denied the tour operators’ request that their 
applications for a disclaimer or non-exercise of jurisdiction 
be treated as an application for permit authority because 
the so-called “‘applications” did not meet the procedural re- 
quirements of Section 211.2 of the Board’s Economic Reg- 
ulations and SEction 801 of the Act which required that all 
applications for a foreign air carrier permit be forwarded to 
the Board through diplomatic channels and that copies of 
the applications be transmitted to the President before hear- 
ing thereon. By the same order, a copy of which is attached 
hereto, the Examiner held that their requests would be 
treated as motions for jurisdictional disclaimer or declina- 
tions in the Sudflug permit proceeding (Docket No. 17205). 
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9. As the holder of certificates of convenience and ne- 
cessity authorizing it to engage in the transportation of per- 
sons and property, including the performance of charter 
trips and inclusive tours between the United States and the 
Federal Republic of Germany and whose operations would 
be adversely affected by the inclusive tour charter program 
proposed by Sudflug, Scharnow and Touropa, the plaintiff, 
Pan American, was allowed by the Board to intervene in the 
proceedings before it in opposition to the Sudflug applica- 
tion and the request of Scharnow and Touropa. Pan Ameri- 
can particularly opposed the motions of Scharnow and 
Touropa for a disclaimer or non-exercise by the Board of its 
jurisdiction over them on the grounds that under the express 
provisions of the Federal Aviation Act of 1958 the Board 
was completely without power to do so. Specifically it con- 
tended that Scharnow, Touropa and the other German tour 
operators involved would be acting as foreign air carriers 
within the meaning of Section 101(19) of the Act and Sec- 
tion 402 of the Act provides that no foreign air carrier shall 
engage in foreign air transportation without first obtaining 
a permit to do so and that the Board may issue such a per- 
mit only after making a determination that the indirect for- 
eign air carrier is fit and qualified to perform the proposed 
service and that the service proposed is in the public interest. 


10. In its Order No. E-24697 and supporting Opinion 
the Board granted Sudflug’s application over plaintiffs’ op- 
position and authorized it to perform foreign inclusive tour 
operations during the period terminating April 29, 1968, 
subject to certain limitations not here material. In addition, 
also over plaintiffs’ opposition, the Board granted the re- 
quest of Scharnow and Touropa and declined to exercise its 
jurisdiction over them or over’ the other tour operators who 
were to participate in the performance of the foreign char- 
ter tour services under the Sudflug permit. Board members 
Adams and Gillilland dissented from the Board’s opinion. 


11. The Board order authorizing the issuance of the per- 
mit to Sudflug was approved by the President of the United 
States on January 30, 1967. However this order. which alone 


JA 113 


bears the notation of Presidential approval, makes no men- 
tion whatsoever of the involvement or participation of the 

tour operators in the inclusive tour charter flights proposed 
to be operated under the permit. 


12. The Board’s decision in this case is the third occasion 
in recent years in which it has declined to exercise jurisdic- 
tion over indirect foreign air carriers, the first two occasions 
being its decisions in the International Airfreight Forwarder 
Investigation, 27 C.A.B. 658, 720 (1958) and the Caledoni- 
an Airways Temporary Inclusive Tour Authority Investiga- 
tion, Order No. E-22978, served December 7, 1965. Further- 
more, in its opinion in the present case the Board indicated 
that it probably would continue to decline to exercise its 
jurisdiction over indirect foreign air carriers in the future 
since it stated that to exercise such jurisdiction will impose 
an undue administrative burden both upon itself andupon 
the indirect foreign carriers. 


13. Asa result of the Board’s refusal to exercise its juris- 
diction over Scharnow, Touropa and the other tour opera- 


tors, thereby permitting them to engage in indirect foreign 
air transportation without complying with the Act’s hearing 
and permit requirements, plaintiffs have been denied the 
right, which the Federal Aviation Act affords them as com- 
peting carriers, to have the Board make a specific determina- 
tion on the merits as to the fitness of the tour operators to 
act as indirect foreign air carriers and, also, whether the 
service they propose is in the public interest. Moreover, the 
effect of this denial is magnified by the intimation in the 
Board’s opinion that it will continue to refuse to exercise 
its jurisdiction in such cases in the future and by the fact 
that the Board’s decision in this case has the added effect 
of giving the Board further precedent to carry out this stated 
intention. 


14. For the Court’s convenience there is also attached to 
this affidavit a copy of the Board’s Order No. E-9179, insti- 
tuting the /nternational Airfreight Forwarder Investigation 
(May 3, 1955) which is referred to in plaintiffs’ Memoran- 
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dum of Points and Authorities in support of their Cross Mo- 
tion for Summary Judgment. 


HUBERT A. SCHNEIDER 


Subscribed and Sworn to 
before me this 4th day of 
May, 1967. 


Order No. E-9179 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 3rd day of May, 1955 


In the matter of the renewal of 

Part 297 of the Economic Regu- 

lations and an investigation of Docket No. 7132 
indirect overseas and foreign air 

transportation of property. 


ORDER OF INVESTIGATION 


Part 297 of the Economic Regulations was promulgated 
by the Board after it found in the Air Freight Forwarder 
Case (International), 11 CAB 182 (1949), that the services 
of International Air Freight Forwarders should be author- 
ized on a temporary basis and for a limited period during 
which experience could be developed upon which a perma- 
nent policy might be soundly determined. The trial period 
envisaged for such forwarders in the Air Freight Forwarder 
Case (International) is now drawing to a close since Part 297 
of the Economic Regulations, and consequently the present 
authority of the International Air Freight Forwarders to op- 
erate, expires August 24, 1955./ This requires a thorough 
inquiry at this time into all matters relating to or affecting 
the services of indirect air carriers of property in overseas 
and foreign air transportation and an analysis of the record 
of forwarder experience under Part 297 with a view to de- 
termining a sound regulatory policy for the future with re- 
spect thereto. 


The Board will shortly institute a rule-making proceeding to ex- 
tend the effectiveness of Part 297 until 60 days after disposition of 
the investigation contemplated herein. 
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The Board has concluded that it is not in the public in- 
terest to enforce against international air freight forwarders 
section 401 of the Act which requires the issuance of cer- 
tificates of public convenience and necessity after notice 
and hearing. The system of certificates of public conveni- 
ence and necessity envisaged in the Act for the regulation 
of direct air carriers becomes unnecessarily restrictive and 
burdensome when applied to indirect air carriers. Accord- 
ingly, the Board wishes to announce that while no party or 
other interested person is precluded from filing an applica- 
tion for a certificate of public convenience and necessity to 
engage indirectly in overseas and foreign air transportation 
of property, such authority, if any, as may be granted as a 
result of this proceeding will be the authority provided for 
under the exemption provisions of the Act. In the event 
that the record to be made in this proceeding demonstrates 
that persons seeking authority to engage indirectly in over- 
seas and foreign air transportation of property should be 
authorized to provide such services under certificates of pub- 
lic convenience and necessity, a further proceeding will be 
ordered to entertain and dispose of applications for such 
certificates. 


The first formal application for a foreign air carrier per- 
mit to operate indirectly in foreign air transportation of 
property from the United States to a foreign country is 
pending before the Board in Docket No. 6523. The Board 
has received inquiries indicating a desire or intent by a sub- 
stantial number of other foreign citizens to seek in the near 
future various indirect foreign air carrier of property author- 
izations. As a consequence, certain questions relating to its 
assertion of jurisdiction over the conduct of indirect air 
transportation of property by foreign citizens between the 
United States and foreign countries have assumed a practical 
significance. Since the Board does not possess the power to 
exempt or similarly relieve foreign air carriers from any of 
the economic provisions of the Act as is the case with United 
States air carriers, the Board may only authorize the conduct 
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of such operations by foreign citizens through the issuance 
of a permit after hearing and presidential approval, as is pro- 
vided in sections 402 and 801 of the Act. However, as 
would be the case if the Board were to enforce the certifi- 
cate requirements of section 401 of the Act with respect to 
U.S. indirect air carriers, the enforcement of a system of 
foreign air carrier permits envisaged by the Act for the regu- 
lation of direct foreign air carriers might become unnecessar- 
ily unwieldy and burdensome when applied to indirect for- 
eign air carriers. The Board is therefore faced with the prob- 
lem of balancing the detriments to U.S. indirect air carriers, 
U.S. direct air carriers and the public interest in general that 
might result if the Board does not regulate the conduct of 
indirect foreign air transportation of property by foreign 
citizens, against considerations of international comity, the 
difficulties of enforcing such requirements effectively and 
equitably, and the burdens to such foreign citizens and the 
Board which might result if the Board exercised jurisdiction 
thereover. 


Many of the foreign citizens who contemplate the making 
of applications with the Board for foreign indirect air carri- 
er permits appear to be engaged in foreign air transporta- 
tion only to the extent of consolidating cargo in foreign 
countries for air shipment into the United States. It appears 
to the Board at this time that it would be unduly burden- 
some for such persons to comply with the hearing and other 
requirements of sections 402 and 801 of the Act. If it be- 
came necessary to hold hearings outside the United States, 
it would impose upon the Board an exceedingly burdensome 
administrative problem. Also, the Board is not aware of any 
regulation by a foreign country of the air freight forwarding 
operations to such country by U.S. indirect air carriers and 
is therefore reluctant to take any action which might dis- 
turb the status quo in this respect unless and until it receives 
evidence to support a different policy. Moreover, no com- 
pelling facts have been presented to the Board by U.S. in- 
direct air carriers or other persons which would establish 
that there are considerations in the public interest offsetting 
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these circumstances so as to warrant our enforcing section 
402 of the Act against such foreign indirect air carriers at 
this time. Accordingly, the Board concludes that it is not 
in the public interest at this time for it to seek to exercise 
its jurisdiction under section 402 with Tespect to the author- 
ization of foreign air carriers engaging indirectly in foreign 
air transportation of property solely from foreign countries 
to the United States. 


Foreign citizens who are engaged within the United States 
in the business of solicitation and consolidation of air freight 
for shipment indirectly in foreign air transportation from the 
United States do not appear to pose substantial administra- 
tive or geographic problems such as are characteristic of 
those foreign indirect air carriers operating from foreign 
countries to the United States. Also, it is apparent that the 
conduct of forwarding operations from points in the United 
States constitutes an activity in which citizens of the United 
States engage to a substantial degree and which should be 
granted to foreign citizens only if they meet the require- 
ments of section 402 of the Act as to their individual fit- 
ness, willingness and ability to perform properly such air 
transportation and to conform to the provisions of the Act 
and the rules, regulations and requirements thereunder and 
make the prerequisite showing that the transportation which 
each proposes will be in the public interest. Accordingly, 
we will continue to process applications and otherwise en- 
force the requirements of section 402 of the Act with re- 
spect to such foreign indirect air carriers. 


Our decision herein respecting the exercise of our juris- 
diction over foreign indirect air carriers is a matter which 
may have an important effect upon the operations of U.S. 
International Air Freight Forwarders and direct air Carriers. 
In the light of that decision, whether we should accord U.S. 
International Air Freight Forwarders any relief from restric- 
tions heretofore applicable to them or otherwise take such 
decision into account should be investigated herein with a 
view to giving all persons interested an opportunity to be 
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heard. Moreover, we should point out that our decision not 
to exercise jurisdiction at this time over indirect foreign air 
carriers will be subject to reexamination should the record 
in this proceeding indicate that such action is desirable. 


Inasmuch as the renewal of the authority of every holder 
of a Letter of Registration under Part 297 will be in issue 
in this proceeding, we are making each such holder, and 
every applicant for such a letter, as of the date of the pre- 
hearing conference herein, a party to this proceeding. These 
persons need not file applications for renewal of their re- 
spective authorizations but will automatically be considered 
as applicants for authority as an air carrier to engage indi- 
rectly in overseas and foreign air transportation of property 
if they make a due showing respecting those matters in issue 
herein, and file an appropriate application covering relation- 
ships or changes in relationships not heretofore approved by 
the Board and within the purview of sections 408 and/or 
409 of the Act. 


In order that we may have a complete record of all types 
of indirect air carriers, we are including Railway Express 
Agency, Inc. (REA) within the scope of this proceeding. 
This is not to be taken as an indication that we may not 
continue the present exemption under section 1(2) of the 
Act authorizing REA to engage as an indirect carrier in the 
transportation of property by air. 


The Board, acting pursuant to sections 1(2), 205(a), 416(a) 
and 1002(b) of the Civil Aeronautics Act of 1938, as 
amended, and deeming its action necessary to carry out the 
provisions of said Act, and to exercise and perform its pow- 
ers and duties thereunder, 


IT IS ORDERED THAT: 


1. An investigation be and hereby is instituted by the 
Board into all matters relating to and concerning services of 
air carriers indirectly engaged in overseas and/or foreign air 
transportation of property. Such investigation shall include, 
inter alia, an inquiry into the following matters: 
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(a) The question of whether the public interest requires 
the renewal and/or amendment of Part 297 of the Eco- 
nomic Regulations; 


(b) The extent to which there is or may be a general 
need for indirect air carrier services; 


(c) The extent to which there is a need for the classifica- 
tion of indirect air carriers engaging in overseas and for- 
eign air transportation of property, and the extent to 
which there is a need for sub-classifications by areas of 
operation, or otherwise, within such possible indirect air 
carrier classifications e.g. air freight forwarders using direct 
air carriers; air freight forwarders using indirect air carri- 
ers; shippers’ associations; air express forwarders, and 
other similar indirect air carrier services; 


(d) The extent to which existing requirements of law 
should be modified in their application to such classifica- 
tions; 

(e) The types of operation best adapted to performance 


of the services required to meet such need; 


(f) The extent to which other activities may be engaged 
in by such indirect air carriers to meet such need; 


(g) The extent to which indirect air carrier operations 
should be subjected to restrictions to prevent discrimina- 
tory and destructive practices and the nature of any such 
restrictions; 


(h) The extent to which the services and operations of 
air carriers of property indirectly engaged in foreign 
and/or overseas air transportation of property have been, 
are, or could be, affected by similar or related services 
and operations of foreign citizens; 


(i) The extent to which any interdependence that may 
be established as a result of the inquiry in (h) next here- 
inabove should affect future regulation of air carriers en- 
gaging indirectly in overseas and/or foreign air transpor- 
tation of property; 
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2. The following be and they are hereby are made par- 
ties to this proceeding: (a) Every holder of an effective Let- 
ter of Registration as an International Air Freight Forwarder 
as of the date of the prehearing conference herein; (b) Ev- 
ery applicant for a Letter of Registration as an Internation- 
al Air Freight Forwarder as of the date of the prehearing 
conference herein; (c) Railway Express Agency, Inc.; 


3. This proceeding be and hereby is set down for hear- 
ing before an Examiner of the Board at a time and place 
hereafter to be designated, at which all interested parties 
will be afforded an opportunity to present their views and 
any relevant data relating to the subject matter of this pro- 
ceeding; 

4. This order be published in the Federal Register. 

By the Civil Aeronautics Board: 


M. C. MULLIGAN 


Secretary 
(SEAL) 


AFFIDAVIT OF THOMAS K. TAYLOR 


DISTRICT OF COLUMBIA, ss: 


Thomas K. Taylor, having been duly sworn, deposes and 
states as follows: 


1. He is Vice President of Plaintiff, Trans World Airlines 
Inc. 


2. He is familiar with the allegations contained in the 
complaint filed in this case by plaintiffs, Pan American World 
Airways, Inc. and Trans World Airlines, Inc., and states that 
those allegations are true and correct to the best of his 
knowledge. 
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3. Plaintiff, Trans World Airlines, Inc. holds, owns, and 
operates a certificate of public convenience and necessity 
issued by the Civil Aeronautics Board and President under 
Sections 401 and 801 of the Federal Aviation Act authoriz- 
ing it to engage in the transportation by air of persons, prop- 
erty and mail between various terminals in the United States 
and various points in the Federal Republic of Germany and 
elsewhere outside of the United States. The defendants are 
the duly appointed and acting members of the Civil Aero- 
nautics Board. 


4. The core of the present controversy is Civil Aeronau- 
tics Board Opinion served January 31, 1967, by which de- 
fendants declined and refused to exercise jurisdiction over 
the proposed foreign indirect air carrier operations between 
the Federal Republic of Germany and the United States of 
two German tour operators, Scharnow/ and Touropa.? A 
copy of that Opinion and Board Order (together with the 
Examiner’s Recommended Decision therein referred to) are 
attached as Exhibit A to Plaintiffs’ complaint. The order 
was issued pursuant to the application filed by Sudflug Sud- 
deutsche Fluggesellschaft mbH Yhereinafter referred to as 
Sudflug), an air carrier of the Federal Republic of Germany 
and the holder of a foreign air carrier permit from the Board 
authorizing it during the period terminating April 29, 1968, 
to engage in charter foreign air transportation of persons and 
baggage between the Federal Republic of Germany and the 
United States, for additional authority from the Board to 
operate during the period of its permit inclusive tour char- 
ters between Germany and the United States. 


5. As defined by the Board, an “inclusive tour” is a 
“round-trip tour which combines air transportation, pursu- 


1Full name: Scharnow-Reisen GmbH., Kommanditgesellschaft. 


2Full name: TOUROPA-DER Deutsches Reiseburo GMBH.-Ham- 
burg-Amerikanische Packetfahrt-Actien-Gesellschaft-Norddeutscher 
Liloyd-Amtliches Bayerisches Reisebuero GMBH.-Reisebuero Dr. Carl 
Degener KG. 
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ant to an inclusive tour charter and land services.”? As this 
definition indicates, what sets an inclusive tour apart from 
other tours is the fact that in an inclusive tour the tour op- 
erator provides the tour members with all air transportation 
incidental to the tour as a part of the total tour price. 


6. Sudflug itself did not propose to actually conduct or 
operate any of the inclusive tours which its application asked 
the Board to authorize. Rather, under the Sudflug proposal 
all of the proposed tours were to be arranged, sold and con- 
ducted by German tour operators and principally by Schar- 
now and Touropa. Specifically it was proposed that the 
tour operators would set up a package tour of the United 
States, which would include the transatlantic air transporta- 
tion between Germany and this country, and that they 
would then sell this package to their German customers. As 
the seller of the tour package, including the air transporta- 
tion provided therewith, the tour operators, not Sudflug, 
would determine how much each tour purchaser would pay 
for the air transportation and the ground services. The tour 
operators would then charter Sudflug aircraft and crew to 
provide this transatlantic air transportation which they had 
sold to the tour members. Under this proposal, therefore, 
Sudflug’s only participation in the inclusive tours would be 
that it would provide the necessary aircraft and crew for 
the transatlantic flights on a charter or lease basis and the 
flights would be nominally conducted under the Sudflug 
permit. 


7. The Sudflug application requested the Board to author- 
ize thirty such inclusive tour charter flights between Ger- 
many and the United States during the year 1967. Sixteen 
or over 50% of these flights, which are to be operated be- 
tween Frankfurt and New York, are to be made available to 
Scharnow and Touropa which will charter Sudflug’s 164- 
seat DC-8 jet aircraft at a price of $25,502 per roundtrip 
flight. The presently planned Scharnow-Touropa inclusive 


314 C.F.R. § 378.2(b), 31 Fed. Reg. 4780 (March 22, 1966). 
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tours are to be operated on a weekly schedule during the 
summer tour season, commencing June 6, 1967 and con- 
cluding in September, 1967. The proposed Scharnow-Tour- 
opa tour charter flights for this year will thus make a total 
of 2,624 seats available for transatlantic tour transportation 
during that period which will produce revenues for Sudflug 
of $408,032. The 14 other inclusive tour charter flights for 
which authority was requested are to be made available by 
Sudflug to other unnamed German tour operators. Sudflug 
also proposed to increase the number of its inclusive tour 
operations between Germany and the United States in 1968 
from 30 to 40 assuming that it had the necessary authority. 


8. Neither Scharnow nor Touropa filed through diplo- 
matic channels the required formal application with the Board 
for a permit authorizing them to engage in foreign air trans- 
portation in the manner described above. Instead on July 
18, 1966, under separate docket numbers, 17542 and 17543, 
Scharnow and Touropa filed “‘Applications for a disclaimer 
of jurisdiction or a declaration of non-exercise of jurisdic- 
tion and consolidation with the application of Sudflug, Sud- 
deutsche Fluggesellschaft mbH in Docket 17205.” By letter 
of July 21, 1966, Scharnow and Touropa requested that 
these applications be considered as applications for author- 
ity to engage in indirect air transportation as tour operators 
and, in addition, as “motions” for a disclaimer or non-exer- 
cise of jurisdiction to be made as a part of the proceedings 
on the Sudflug application. By order of July 29, 1966, a 
copy of which is attached to plaintiffs’ affidavits, the Hear- 
ing Examiner denied the tour operators’ request that their 
applications for a disclaimer or non-exercise of jurisdiction 
be treated as an application for permit authority because 
the so-called “applications” did not meet the procedural re- 
quirements of Section 211.2 of the Board’s Economic Regu- 
laticns and Section 801 of the Act which required that all 
applications for a foreign air carrier permit be forwarded to 
the Board through diplomatic channels and that copies of 
the applications be transmitted to the President before hear- 
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ing thereon. By the same order, a copy of which is attached 
hereto, the Examiner held that their requests would be 
treated as motions for jurisdictional disclaimer or declina- 
tions in the Sudflug permit proceeding (Docket No. 17205). 


9. As the holders of certificates of convenience and neces- 
sity authorizing them to engage in the transportation of per- 
sons and property, including the performance of charter trips 
and inclusive tours between the United States and the Federal 
Republic of Germany and whose operations would be ad- 
versely affected by the inclusive tour charter program pro- 
posed by Sudflug, Scharnow and Touropa, the plaintiffs, 
Pan American and TWA, were allowed by the Board to in- 
tervene in the proceedings before it in opposition to the Sud- 
flug application and the request of Scharnow and Touropa. 
Trans World Airlines, Inc. particularly opposed the motions 
of Scharnow and Touropa for a disclaimer or non-exercise 
by the Board of its jurisdiction over them on the grounds 
that under the express provisions of the Federal Aviation 
Act of 1958 the Board was completely without power to 
do so. Specifically plaintiffs contended that Scharnow, 
Touropa and the other German tour operators involved 
would be acting as foreign air carriers within the meaning 
of Section 101(19) of the Act and Section 402 of the Act 
provides that no foreign air carrier shall engage in foreign 
air transportation without first obtaining a permit to do so 
and that the Board may issue such a permit only after mak- 
ing a determination that the indirect foreign air carrier is 
fit and qualified to perform the proposed service and that 
the service proposed is in the public interest. 


10. In its Order No. E-24697 and supporting Opinion 
the Board granted Sudflug’s application over plaintiffs’ op- 
position and authorized it to perform foreign inclusive tour 
operations during the period terminating April 29, 1968, 
subject to certain limitations not here material. In addition, 
also over plaintiffs’ opposition, the Board granted the re- 
quest of Scharnow and Touropa and declined to exercise 
its jurisdiction over them or over the other tour operators 
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who were to participate in the performance of the foreign 
charter tour services under the Sudflug permit. Board mem- 
bers Adams and Gillilland dissented from the Board’s opin- 
ion. 


11. The Board order authorizing the issuance of the per- 
mit to Sudflug was approved by the President of the United 
States on January 30, 1967. However this order, which alone 
bears the notation of Presidential approval, makes no men- 
tion whatsoever of the involvement or participation of the 
tour operators in the inclusive tour charter flights proposed 
to be operated under the permit. 


12. The Board’s decision in this case is the third occa- 
sion in recent years in which it has declined to exercise jur- 
isdiction over indirect foreign air carriers, the first two oc- 
casions being its decisions in the International Airfreight 
Forwarder Investigation, 27 C.A.B. 658, 720 (1958) and the 
Caledonian Airways Temporary Inclusive Tour Authority 
Investigation, Order No. E-22978, served December 7, 1965. 


Furthermore, in its opinion in the present case the Board 
indicated that it probably would continue to decline to ex- 
ercise its jurisdiction over indirect foreign air carriers in the 
future since it stated that to exercise such jurisdiction will 
impose an undue administrative burden both upon itself and 
upon the indirect foreign carriers. 


13. Asa result of the Board’s refusal to exercise its juris- 
diction over Scharnow, Touropa and the other tour opera- 
tors, thereby permitting them to engage in indirect foreign 
air transportation without complying with the Act’s hearing 
and permit requirements, plaintiffs have been denied the 
right, which the Federal Aviation Act affords them as com- 
peting carriers, to have the Board make a specific determina- 
tion on the merits as to the fitness of the tour operators to 
act as indirect foreign air carriers and, also, whether the serv- 
ice they propose is in the public interest. Moreover, the 
effect of this denial is magnified by the intimation in the 
Board’s opinion that it will continue to refuse to exercise 
its jurisdiction in such cases in the future and by the fact 
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that the Board’s decision in this case has the added effect 
of giving the Board further precedent to carry out this stated 
intention. 


14. For the Court’s convenience there is also attached to 
this affidavit a copy of the Board’s Order No. E-9179, insti- 
tuting the /nternational Airfreight Forwarder Investigation 
(May 3, 1955), which is referred to in plaintiffs Memoran- 
dum of Points and Authorities in support of this cross- 
motion for summary judgment. 

Thomas K. Taylor 


SUPPLEMENTAL AFFIDAVIT OF HUBERT A. 
SCHNEIDER IN SUPPORT OF PLAINTIFFS’ 
CROSS-MOTION FOR SUMMARY JUDGMENT 


District of Columbia, SS.: 


HUBERT A. SCHNEIDER, having been duly sworn, de- 
poses and states as follows: 


1. He is Vice-President and General Counsel of Plaintiff, 
Pan American World Airways, Inc. 


2. By Order No. E-25156 adopted May 16, 1967 and 
served May 23, 1967, the Civil Aeronautics Board author- 
ized Airlift International, Inc. (Airlift), a United States all- 
cargo carrier, to conduct the inclusive tour charter flights 
involved in this case for Sudflug, Suddeutsche Fluggesell- 
schaft mbH (Sudflug). 


3. As indicated by Order No. E-25156, Sudflug does not 
presently have the aircraft capacity to operate such inclusive 
tour charters. Accordingly, it entered into an agreement 
with Airlift to lease a DC-8 (or a Boeing 707-320C) aircraft 
to perform such charters and certain other services for the 
period June 1 to September 30, 1967, with an option to ex- 
tend the agreement for an additional month. Under the agree- 
ment Airlift will furnish crews, fuel, maintenance and vari- 
ous other services relating to the operation of the aircraft. 
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4. As noted in Board Member Adams’ dissent to the 
attached Order No. E-25156, “Sudflug has known since No- 
vember 1966 that delivery of the DC-8 aircraft ordered from 
Douglas for February 1967 would be delayed; yet apparent- 
ly the carrier continued to sell charters and all-inclusive tours 
to be flown on aircraft it knew it did not possess.” 


5. In view of the emphasis placed by the Board in the 
action before this Court on the President’s approval of the 
order amending Sudflug’s foreign air carrier permit to in- 
clude inclusive tours, perhaps it should be further noted 
that, while Presidential approval of the attached order sub- 
stituting Airlift International for Sudflug was not obtained, 
the Board’s approval was strongly opposed by the Depart- 
ment of Defense by reason of its own equipment require- 
ments during these times, and: this was one of the grounds 
of dissent by both members who dissented from the 3 to 2 
decision of the Board. 


6. That as a result of Sudflug’s transfer to Airlift Inter- 
national of its principal, if not only, tour function under its 
amended permit, the parties now actually engaged in these 
inclusive tour operations are the tour operators, and Airlift 
International, neither of which holds a Presidentially ap- 
proved permit for their respective functions. 


HUBERT A. SCHNEIDER 


Subscribed and sworn to 
before me this 12th day 
of June, 1967. 


Notary Public 


[Certificate of Service - June 12, 1967] 


Order No. E-25156 
Served: May 23, 1967 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 


Adopted by the Civil Aernoautics Board 
at its office in Washington, D. C. 
on the 16th day of May, 1967 


Application of 
AIRLIFT INTERNATIONAL, INC. 


for approval of an agreement under sec- Docket 18367 
tion 412 and for an exemption under Agreement 
section 416 of the Federal Aviation CAB 19548 
Act of 1958, as amended. 


ORDER APPROVING AGREEMENT 
AND GRANTING EXEMPTION 


On April 3, 1967, Airlift International, Inc. (Airlift) filed 
with the Board an agreement with Sudflug, Suddeutsche 
Fluggesellschaft mbH (Sudflug), with a request for its ap- 
proval under section 412 of the Act, together with grant of 
the necessary exemption in order to perform this service./ 
The agreement contemplates the provision by Airlift of air- 
craft and crew for the performance of Sudflug passenger 
charters between Germany and other European points, as 
well as between Germany and the United States, the latter 
service being confined to tour charters originating in Ger- 
many. The arrangement would run from June 1 to Septem- 
ber 30, 1967, with the option in Sudflug to extend it through 
October 31 by notification to be filed prior to July 15. The 
aircraft would be either a DC-8F or a Boeing 707-320C, and 


“By amendments filed April 7 and 13, 1967, Airlift submits sched- 
ules for the proposed services. 
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Sudflug would pay Airlift $3.74 per mile with a minimum 
guarantee of 200,000 miles a month. 


In support of its application, Airlift alleges, inter alia, that 
the arrangement is necessary due to delivery delays to Sud- 
flug of two DC-8 aircraft which Sudflug was not informed 
of until November, 1966; that the arrangement is in conform- 
ance with the Board’s wet lease Policy Statement; that it 
will aid Airlift in the acquisition of a modern jet fleet and 
thus help it develop its scheduled cargo route; that it is con- 
sistent with its policy of reducing its dependence on the 
military by seeking sources of non-military revenue; that no 
U.S. carrier will be adversely affected since much of the serv- 
ice will be intra-European and since Sudflug can find no 
other carrier to handle the transatlantic traffic; that there 
are no revenue or profit sharing features in the lease and no 
undue reliance by Airlift on wet leasing as a source of reve- 
nue; and that the arrangement will have a beneficial etfect 
on the U.S. balance of payments. 


Answers were received on April 13, 1967, from Capitol 
International Airways, Inc. (Capitol), and Pan American 
World Airways, Inc. (PAA), and on April 18, 1967, from 
Saturn Airways, Inc. (Saturn).? PAA and Saturn urge deni- 
al, with Saturn suggesting as an alternative an approval lim- 
ited to tour charters of German origin and pro rata charters 
which were under contract prior to November 1, 1966. Cap- 
itol would not oppose grant of this authority with respect 
to those charters where a firm contract existed prior to No- 
vember 30, 1966 but otherwise favors disapproval. The ob- 
jectors generally allege, inter alia, that the arrangement does 
not meet the standards of the Board’s wet lease Policy State- 
ment (section399.19 of the Board’s Regulations); that ap- 
proval would mean the entry of a cargo carrier into the 
transatlantic passenger charter field contrary to Board pol- 
icy; and that Sudflug has continued to solicit traffic since 


2Saturn was granted an extension of time by the Chief Examiner 
until April 18, 1967 to file its answer. 
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being informed that aircraft would not be available to it. 


On April 24, 1967, the Department of Defense (DOD) 
filed an answer objecting to the grant of this application.? 
DOD alleges, inter alia, that under the present circumstances 
it must object to the lease by any MAC contract carrier to 
a foreign air carrier of long range jet aircraft suitable for use 
in performing services for DOD during the summer months 
of 1967; that during this summer period the requirements 
of DOD are expected to exceed the availability of the type 
of long range jet aircraft which represent the most efficient 
and lowest cost means of meeting its needs: and that a trend 
of wet leasing to foreign carriers may be developing which 
could affect the overall ability of DOD to meet all its needs 
during periods of high requirements. 


Airlift filed a reply on April 24, 1967 to the answers of 
the carriers and a further reply on April 28, 1967 addressed 
to the comments of DOD. It alleges, inter alia, that all trans- 
atlantic flights under this wet lease would carry only traffic 
of German origin; that the favorable effect on the U.S. bal- 
ance of payments from the wet lease and from the amounts 
which these German tourists would spend in the United 
States will approximate $6,000,000; that Airlift is perform- 
ing substantial and expanding services for DOD; and that 
the instant arrangement is consistent with the DOD policy 
of encouraging the maintenance of commercial traffic by 
MAC contractors. 


The Board upon consideration of this application, the ob- 
jections, and replies, has decided to approve the agreement 
and grant an exemption from sections 401 and 403 to per- 
mit performance of the service. We find that the arrange- 
ment meets the standards of the Board’s Policy Statement. 


We have considered carefully the comments of the Depart- 
ment of Defense. We wish to make it very clear that we 
will strongly support efforts of the Department of Defense 


3DOD also filed a motion for leave to make this late filing, which 
motion is hereby granted. 
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to procure all the airlift that may be needed to support our 
military efforts. However, in so doing we must consider the 
manner in which this can best be done consistently with the 
development of our air transportation system and without 
undue discrimination among air carriers. It is by no means 
necessarily the case that the best way to assure the needed 
airlift for DOD is through the disapproval by the Board of 
leases of aircraft to foreign air carriers. 


In the case at hand, there are a number of points we 
must consider: 


1. The Department of Defense does not suggest that it 
needs this aircraft to avert a shortage of airlift. Rather it 
suggests that it may need this aircraft to help provide air- 
lift “at the lowest cost” to the Government. Thus it is a 
question of cost rather than availability. 


2. Airlift already devotes a larger share of its capabilities 
to meeting defense needs than any other U.S. air cargo car- 
rier or trunkline. The proportion of total operating reve- 


nues for these carriers which consisted of revenue from DOD 
in the 12 months ended September 30, 1966, is as follows: 


Continental Air Lines, Inc. 27.9% 
Trans Caribbean Airways, Inc. 27.5 
Northwest Airlines, Inc. 11.5 
Braniff Airways, Inc. 4.3 
Pan American World Airways, Inc. 3.4 
Trans World Airlines, Inc. 3.2 
United Air Lines, Inc. 1.7 
Mackey Airlines, Inc. 1.0 
Western Air Lines, Inc. .09 
National Airlines, Inc. .07 
American Airlines, Inc. .06 
Delta Air Lines, Inc. 02 
Eastern Air Lines, Inc. .02 
Northeast Airlines, Inc. None 


Airlift International, Inc. 65.8 


The Flying Tiger Line Inc. 60.3 
Seaboard World Airlines, Inc. 59.0 
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3. The rate payable to Airlift under the lease to Sudflug 
would be $3.74 per statute mile. The comparable rate which 
Airlift would receive from DOD under the present provi- 
sions of Part 288 of the Economic Regulations would be 
the equivalent of $3.09 for a one-way cargo charter.4 To 
prevent Airlift from availing itself of this opportunity to 
earn the higher return in non-military business presents an 
acute question of discrimination in comparison with other 
carriers that devote a far smaller proportion of their resources 
to meeting defense needs. 


4. The proposed lease to Sudflug presents an unusual op- 
portunity to serve the national interest by reducing the ad- 
verse balance of payments because of the extent to which 
the transportation will be conducted between intra-Euro- 
pean points. 


5. The proposed lease to Sudflug is of importance in im- 
plementing Sudflug’s program of transatlantic inclusive tour 
charters which will help provide a basis of reciprocity, dur- 
ing the present period of policy development, for approval 
of transatlantic inclusive tour charters by U.S. carriers. 


For all these reasons, it is our view that it would be grossly 
inequitable and adverse to the public interest to disapprove 
this particular lease. However, we are inviting DOD to re- 
view with us their needs for commercial airlift so that we 
may provide appropriate assistance in meeting these needs 
and take them into account in all relevant Board actions, 
including route awards, having due regard for the situation 
of each of our air carriers and the total needs of our air trans- 
portation system. 


The Board finds that Agreement CAB 19548 is not ad- 
verse to the public interest or in violation of the Act and 
should be approved. The Board also finds that the enforce- 


4in PSDR-18 the Board has proposed substantial reductions in Part 
288, which would make the difference in revenue Airlift could obtain 
even more pronounced. This matter is now before the Board for de- 
cision. 
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ment of sections 401 and 403 of the Act, insofar as they 
would prevent Airlift from operating the service for Sudflug 
contemplated in this agreement, would be an undue burden 
on Airlift by reason of the limited extent of, and unusual 
circumstances affecting, its operations, and is not in the pub- 
lic interest. Grant of the exemption herein is appropriate 
inasmuch as the total operations of Airlift are limited in ex- 
tent and since a certificate proceeding would, as a practical 
matter, delay or preclude these operations which we believe 
are in the public interest. 


ACCORDINGLY, IT IS ORDERED: 


1. That Agreement CAB 19548 between Airlift and Sud- 
flug be and it hereby is approved; 


2. That Airlift be and it hereby is exenpted from sec- 
tions 401 and 403 of the Act insofar as they would prevent 
it from conducting for Sudflug the operations contemplated 
in the above agreement; 


3. That the operations authorized herein shall conform 
to regulations of the Federal Aviation Administration; 


4. That the authority granted herein shall become effec- 
tive on June 1, 1967, and shall continue in effect through 
October 31, 1967, or upon termination or cancellation of 
the above-approved agreement, whichever shall occur first; 
and 


5. That this order may be amended or revoked at any 
time in the discretion of the Board without hearing. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 
Secretary 


(SEAL) 


Members GILLILLAND and ADAMS filed the attached sep- 
arate dissents. 
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GILLILLAND, MEMBER, DISSENTING: 
I would disapprove the agreement. 


It seems to me that the position of the Department of 
Defense on this matter has been unduly minimized by the 
majority. In my view, the comments filed by the Depart- 
ment of Defense indicate a concern not only with providing 
needed airlift at low cost to the Federal treasury, but also 
reflect a need for the flexibility and productivity inherent 
in todays convertible jet aircraft during a period of high 
defense requirements. 


Although Airlift clearly devoted a greater proportion of 
its resources to meeting defense needs than other MAC car- 
riers during the 12 months ended September 30, 1966, it 
appears that this may be the result of an overly optimistic 
reequipment program which exceeds the potential for eco- 
nomic utilization of these aircraft on the carrier’s existing 
route structure. In addition, an analysis of the absolute 
amount of revenue attributable to defense operations by the 
various carriers indicates that Airlift’s share is substantially 
below that of Continental, Northwest, and Flying Tiger, and 
somewhat below that of Seaboard. 


Viewed in this light, Airlift may be more able to respond 
to current and projected defense requirements, while con- 
tinuing to meet its lesser certificate obligations, than other 
high volume MAC contractors. 


Moreover, the objective of reducing the adverse balance 
of payments and of providing a basis of reciprocity which 
would hopefully lead to approval of U.S. carrier transatlantic 
inclusive tour charters appears to be inconsistent, since any 
significant increase in the volume of U.S.-originated inclusive 
tour charters would more than offset any improvement in 
the balance of payments resulting from the approval of this 


agreement. 
/s| WHITNEY GILLILLAND 


JA 136 


ADAMS, MEMBER, DISSENTING: 
I would disapprove the agreement. 


Airlift is an all-cargo carrier authorized to transport prop- 
erty and mail between Boston and Miami, Boston-New Orle- 
ans and Miami-Chicago, Detroit; and also in the New York- 
Miami-Puerto Rico market. Additionally, by exemption the 
Board authorizes Airlift to transport cargo and passengers 
for the Defense Department. I believe that this carrier should 
concentrate on these authorized services and not be propelled 
into the intensely competitive transatlantic market to trans- 
port passengers for a foreign air carrier. 


Moreover, Sudflug has known since November 1966 that 
delivery of the DC-8 aircraft ordered from Douglas for Feb- 
ruary 1967 would be delayed; yet apparently the carrier con- 
tinued to sell charters and all-inclusive tours to be flown on 
aircraft it knew it did not possess. 


The application by Airlift is opposed by Capitol, Pan 
American, Saturn and the Department of Defense. Because 


I reach my decision on the other grounds recited above, it 

is not necessary to evaluate these objections in detail. How- 
ever, I call particular attention to the recital by the Defense 
Department that the now known requirements of the military 
during the period June 1 to September 30, 1967, “will ex- 
ceed the availability of long range jet aircraft of a type allo- 
cated or suitable for allocation to CRAF.” 


/s/ JOHN G. ADAMS 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PAN AMERICAN WORLD AIRWAYS, INC. 
TRANS WORLD AIRLINES, INC., 
Plaintiffs, 
v. Civil Action 
No. 685-67 

CHARLES S. MURPHY, et al., 
as individuals and as members 
of the Civil Aeronautics Board, 


Defendants. 
ORDER 


This cause having come on for hearing upon cross-motion 
for summary judgment and defendants’ alternative motion 
to dismiss and upon consideration of the motions, the op- 
positions thereto, the affidavits and the exhibits filed in the 
cause and the argument of counsel, and it appearing to the 


Court that the Court lacks jurisdiction over the subject mat- 
ter, and alternatively, that the complaint fails to state a 
claim upon which relief can be granted, it is by the Court 
this 28th day of June, 1967 

ORDERED that plaintiffs’ motion and defendants’ mo- 
tion for summary judgment be and the same hereby are de- 
nied, and it is, 

FURTHER ORDERED that defendants’ motion to dis- 
miss be and the same hereby is granted and the complaint 
be and the same hereby is dismissed. 


United States District Judge 


Seen. No objection 
as to form: 


WILLIAM E. MILLER 
Counsel for Plaintiffs 


[Certificate of Service - June 27, 1967] 


NOTICE OF APPEAL 


Notice is hereby given this 28th day of June, 1967, that 
Plaintiffs, Pan American World Airways Inc. and Trans World 
Airlines, Inc. hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 28th day of June, 1967 in favor 
of defendants, Charles S. Murphy, Robert T. Murphy, G. Jo- 
seph Minetti, Whitney Gillilland and John G. Adams, indi- 
vidually and as members of the Civil Aeronautics Board 
against said Plaintiffs. 


WILLIAM E. MILLER 
Attorney for Plaintiffs 


BRIEF FOR PETITIONERS-APPELLANTS 
IN THE 


United States Court of Appeals 


: 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,860 


PAN AMERICAN WORLD AIRWAYS, INC. 
TRANS WORLD AIRLINES, INC., Petitioners 


v, 


| 
CIVIL AERONAUTICS BOARD, Respondent 


No. 21,149 
PAN AMERICAN WORLD AIRWAYS, INC. 
TRANS WORLD AIRLINES, INC., Appellants 


v. ! 


ROBERT MURPHY, et al, Appellees 
| 
PETITION FOR REVIEW OF ORDER OF THE CIVIL AERONAUTICS 


BOARD AND APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


| 
| 
Hubert A. Schneider William E. Miller 
Vice President and General Counsel Richard P. Taylor 
Pan American World Airways, Inc. James V. Dolan 
135 E. 42nd Street 1250 Connecticut Avenue 
New York, New York 10017 Washington, D.C. 20036 


Chadbourne, Parke, Whiteside & Wolff Attorneys for Petitioners- 
25 Broadway Appellants 
New York, New York 10004 ; i yar 

Steptoe & Johnson a 
1250 Connecticut Avenue, N. W. 
Washington, D.C. 20036 


Of Counsel 


Wastungton, 0. C. - THIEL PRESS - 202 - 


QUESTIONS PRESENTED 


1. Whether the Civil Aeronautics Board acted in excess of 
its authority under the Federal Aviation Act of 1958 by re- 
fusing to exercise its jurisdiction over the foreign air trans- 
portation operations of Scharnow, Touropa and the other 
unnamed German tour operators arranging, selling and con- 
ducting, via chartered aircraft, inclusive tour flights between 
the Federal Republic of Germany and the United States? 


2. Whether the jurisdiction of this Court to review such 
action is barred by the fact that such tour operators are for- 
eign air carriers or by the fact of Presidential approval of 
the order granting an amended permit to Sudflug, the char- 
terer of the aircraft? 


(iti) 
INDEX 


ARGUMENT: 
Introduction 


I. Board Refusal To Exercise Jurisdiction Over Scharnow, 
Touropa and Other Unnamed German Tour Operators Is 
Directly Contrary to the Express Provisions of the Federal 
Aviation Act and in Excess of the Board’s Powers 


A. By Providing Foreign Air Transportation Under the 
Aegis of the Sudflug Permit, as a Part of Their Inclusive 
Tours, Scharnow, Touropa and the Other Tour Operators 
Will Be Acting as “Foreign Air Carriers” Within the Mean- 
ing of the Federal Aviation Act 


B. The Civil Aeronautics Board Has an Absolute Duty Under 
Federal Aviation Act of 1958 To Exercise Its Jurisdiction 
Over All Indirect Foreign Air Carriers 


C. Both This Court and the United States Supreme Court 
Have Held That a Federal Administrative Agency Cannot 
Disregard the Hearing and Permit Requirements of Its Stat- 
ute and That It Has an Absolute Duty To Exercise the 
Jurisdiction Imposed Upon It by That Statute 


D. Where the Command of the Statute Is Clear and Une- 
quivocal, as Here, the Board Has No Authority or Discre- 
tionary Power To Disregard It for Policy Reasons of Its 


E. The Board’s Refusal of Jurisdiction in Disregard of the 
Act’s Licensing Requirements Is Not Authorized by Section 
1002 of the Act Which Gives the Board Certain Discretion 
in Determining Whether To Institute Enforcement Proceed- 
ings Against Third Party Violators of the Act 


(iv) 


Il. Under Its Decision in American Airlines Inc. v. CAB, This 
Court Has Jurisdiction To' Review Board Action Concern- 
ing Foreign Air Transportation Where It Is in Excess of 
the Board’s Statutory Power 


CONCLUSION 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,860 


PAN AMERICAN WORLD AIRWAYS, INC. 
TRANS WORLD AIRLINES, INC., Petitioners 


v. 


CIVIL AERONAUTICS BOARD, Respondent 


No. 21,149 


PAN AMERICAN WORLD AIRWAYS, INC. 
TRANS WORLD AIRLINES, INC., Appellants 


v. 


ROBERT MURPHY, et al, Appellees 


PETITION FOR REVIEW OF ORDER OF THE CIVIL AERONAUTICS 
BOARD AND APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR PETITIONERS-APPELLANTS 


JURISDICTIONAL STATEMENT 


These are consolidated appeals seeking review of the Civil 
Aeronautics Board’s refusal to exercise its statutory jurisdic- 
tion over the indirect foreign air carrier activities of certain 
unlicensed, and in some cases unnamed, German tour opera- 
tors conducting foreign inclusive tour charter flights between 
the Federal Republic of Germany and the United States. 
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The petition in No. 20860 seeks direct review of this dec- 
lination of jurisdiction insofar as it is embodied in the Board’s 
Order No. E-24697, served January 31, 1967, which, in ef- 
fect, authorized the German air carrier, Sudflug Suddeutsche 
Fluggelschaft mbh to charter aircraft and crew to the tour 
operators so that they might conduct these foreign inclusive 
tour flights. A timely petition to review this Order and the 
Board’s accompanying Opinion was filed with this Court by 
petitioners-appellants on March 23, 1967 and this Court has 
jurisdiction over this proceeding under 49 U.S.C. § 1486. 


The appeal in No. 21149 is from an order of the United 
States District Court for the District of Columbia, dated June 
28, 1967, dismissing a companion suit instituted by petition- 
ers-appellants against the members of the Civil Aeronautics 
Board, in their capacity as such, for a declaratory judgment 
that the Board’s refusal to exercise jurisdiction was in viola- 
tion and excess of its statutory power, and for mandamus 
directing the Board to exercise its jurisdiction over the Ger- 
man tour operators, as required by the Federal Aviation Act. 
On June 28, 1967, petitioners-appellants filed a timely notice 
of appeal from the Order of the District Court dismissing 
this suit. This Court has jurisdiction over this appeal under 
28 U.S.C. $1291. 


The petition-to-review proceeding in No. 28060 and the 
appeal in No. 21149 were consolidated for purposes of 
briefing, argument and decision by the Court’s Order of 
August 30, 1967. 


STATEMENT OF THE CASE 


The Board Proceedings 


The core of the present appeals is the Civil Aeronautics 
Board Opinion served January 31, 1967 by which it declined 
and refused to exercise its jurisdiction under the Federal 
Aviation Act over the proposed foreign indirect air carrier 
operations between the Federal Republic of Germany and 


3 


the United States of the German tour operators, Scharnow/ 
Touropa,” and of other unnamed tour operators. 


The genesis of this Board Opinion was an application filed 
by Sudflug Suddeutsche Fluggelschaft mbh (hereinafter re- 
ferred to as Sudflug), an air carrier of the Federal Republic 
of Germany which was the holder of a foreign air carrier 
permit from the Board authorizing it during the period ter- 
minating April 29, 1968, to engage in certain charter foreign 
air transportation between the Federal Republic of Germany 
and the United States. In the application in question Sud- 
flug requested the Board to amend its existing permit to give 
it additional authority to operate inclusive tour charter flights 
between Germany and the United States during the period 
of its existing permit (J.A. 9-10). 


As defined by the Board, an “inclusive tour” is a “round- 
trip tour which combines air transportation pursuant to an 
inclusive tour charter and land services.”? As this definition 
indicates, in an inclusive tour the tour operator provides the 
tour members with all air transportation incidental to the 
tour as a part of the total tour price. 


Sudflug itself did not propose to conduct or operate any 
of the inclusive tours which its application asked the Board 
to authorize. Rather, under the Sudflug proposal all of the 
proposed tours were to be arranged, sold and conducted by 
German tour operators, only two of which (Scharnow and 
Touropa) were even identified in the course of the Board 
proceedings (J.A. 40-41, 110). It was specifically proposed by 
Sudflug that the tour operators would set up a package tour 
of the United States, which would include the transatlantic 
air transportation between Germany and this country, and 


7 Full name: Scharnow-Reisen GmbH., Kommanditgesellschaft. 


Full name: TOUROPA-DER Deutsches Reiseburo GMBH.-Ham- 
burg-Aermikanische Packetfahrt-Actien-Gesellschaft-Norddeutscher 
Lloyd-Amtliches Bayerisches Reisebuero GMBH. - Reisebuero Dr. Carl 
Degener HG. 


714 C.E.R. $378.2(b). 31 Fed. Reg. 4780 (March 22, 1966). 
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that they would then sell this package to their German cus- 
tomers. As the seller of the tour package, including the air 
transportation provided therewith, the tour operators, not 
Sudflug, would determine how much each tour purchaser 
would pay for the air transportation and the ground services 
(J.A. 47). The tour operators would then charter Sudflug 
aircraft and crew to provide this transatlantic air transporta- 
tation which they had sold to the tour members (J.A. 41). 
Under this proposal, therefore, Sudflug’s only participation 
in the inclusive tours would be that it would provide the 
necessary aircraft and crew for the transatlantic flights on a 
charter or lease basis. 


The Sudflug application requested the Board to authorize 
thirty such inclusive tour charter flights between Germany 
and the United States during the year 1967. Sixteen (or a 
little over 50% of these flights), which are to be operated be- 
tween Frankfurt and New York, are to be made available to 
Scharnow and Touropa which will charter Sudflug’s 164 seat 
DC-8 jet aircraft at a price of $25,502 per roundtrip flight 
(J.A. 40-41). These sixteen tour charter flights alone will 
make a total of 2,624 seats available for transatlantic tour 
transportation during 1967 which will produce revenues for 
Sudflug of $408,032 (J.A. 41 ).4 The 14 other inclusive tour 
charter flights (or a little less than 50%), for which author- 
ity was requested are to be made available by Sudflug to 
other unnamed German tour operators. Sudflug and the 
tour operators further proposed to increase the number of 
their inclusive tour operations between Germany and the 
United States from 30 in 1967 to 40 in 1968 assuming that 
Sudflug continues to have the necessary authority (J.A. 41). 


4Under the original proposal submitted to the Board all of the 
planned tour flights were to be conducted in 1967. However in its 
objection to petitioners’ Motion For a Stay the Board stated that it is 
now informed that the tour operators will continue their operations 
through the winter of 1967-68 and that before Sudflug’s existing per- 
mit expires at the end of April 1968, timely application for renewal 
will be made which will indefinitely extend the present authorization. 
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In spite of the undisputed fact that by participating in 
these inclusive tour charter flights the German tour opera- 
tors are acting as indirect foreign air carriers under Section 
101(19) of the Federal Aviation Act, neither Scharnow nor 
Touropa filed with the Board the required application for a 
foreign air carrier permit.’ Instead, they simply requested 
that, in conjunction with the Sudflug application, the Board 
either disclaim its jurisdiction or decline to exercise its juris- 
diction over them (J.A. 37). 


As the holders of certificates of convenience and necessity 
authorizing them to engage in the transportation of persons 
and property, including the performance of charter trips and 
inclusive tours between the United States and the Federal 
Republic of Germany and whose operations would be ad- 
versely affected by the inclusive tour charter program pro- 
posed by Sudflug and the tour operators, the petitioners- 
appellants, Pan American and TWA, were allowed by the 


On July 13, 1966, under separate docket numbers, 17542 and 


17543, Scharnow and Touropa filed applications, entitled “Applica- 
tions for a disclaimer of jurisdiction or a declaration of non-exercise 
of jurisdiction and consolidation with the application of Sudflug, Sud- 
deutsche Fluggelschaft mbh in Docket 17205.” By letter of July 21, 
1966, Scharnow and Touropa then requested that these applications 
be considered as applications for authority to engage in indirect air 
transportation as tour operators and, in addition, as “motions” for a 
disclaimer or non-exercise of jurisdiction to be made as a part of the 
proceedings on the Sudflug application. By order of July 29, 1966, 
the Hearing Examiner denied the tour operators’ request that their ap- 
plications for a disclaimer or non-exercise of jurisdiction be treated as 
an application for permit authority on the ground that the so-called 
“applications” did not meet the procedural requirements of Section 
211.2 of the Board’s Economic Regulations and Section 801 of the 
Act which required that all applications for a foreign air carrier per- 
mit be forwarded to the Board through diplomatic channels and that 
copies of the applications be transmitted to the President before hear- 
ing thereon. By the same order the Examiner held that their requests 
would be treated as motions for jurisdictional disclaimer or declinations 
in the Sudflug permit proceeding (Docket No. 17205) (J.A. 32-34). 
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Board to intervene in the proceedings before it in opposition 
to the Sudflug application and to the request of Scharnow 
and Touropa (J.A. 24). They particularly opposed the mo- 
tions of Scharnow and Touropa for a disclaimer or non-ex- 
ercise by the Board of its jurisdiction over them, on the 
grounds that under the express provisions of the Federal 
Aviation Act of 1958 the Board was completely without 
power to do so. Specifically they contended that Scharnow, 
Touropa and the other German tour operators involved 
would be acting as foreign air carriers and Section 402 of 
the Act provides that no foreign air carrier shall engage in 
foreign air transportation without first obtaining a permit 
to do so, and that the Board may issue such a permit only 
after making a determination that the indirect foreign air 
carrier is fit and qualified to perform the proposed service 
and that the service proposed is in the public interest. 


In its Order No. E-24697 and supporting Opinion the 
Board, by a three-to-two vote, granted Sudflug’s application, 
over the opposition of petitioners and contrary to the Rec- 
ommendation of the Hearing Examiner,® and authorized it 
to perform foreign inclusive tour operations during the pe- 
riod terminating April 29, 1968, subject to certain limitations 
not here material (J.A. 52). In addition, also over petition- 
ers’ opposition, the Board granted the request of Scharnow 
and Touropa and declined to exercise its jurisdiction over 
them and over the other unnamed tour operators who were 
to participate in the performance of the foreign charter tour 
services under the Sudflug permit. In this respect the Board 
specifically declared: 

“That it is in the public interest for the Board to de- 
cline to exercise its jurisdiction under Section 402 of 
the Act over the tour operators, Scharnow and Tour- 
opa, and other tour operators insofar as they may 
participate in inclusive tour charters authorized by 
the permit herein.” (J.A. 60) 


®See J.A. 35. 
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In its Opinion the Board also indicated that it would con- 
tinue to refuse to exercise its jurisdiction over similar indirect 
air transportation activities in the future — a pronouncement 
which it has since repeated.” 


In its Opinion, the Board cited no provision of the Fed- 
eral Aviation Act to support its refusal to exercise jurisdic- 
tion. This lack of statutory support was stressed by Board 
member Gillilland who, in dissenting from the Board’s deci- 
sion, stated: 


“The Board declines to exercise jurisdiction over the 
tour operators. The tour operators will be foreign 
air carriers engaged in foreign air transportation 
without the permit required by Section 402(a) of 
the Act. Neither tour operator possesses such a per- 
mit and the Board does not propose to issue one. 
Instead it declined to exercise jurisdiction. There 
is no Statutory basis for such disclaimer.” (Emphasis 
added) (J.A. 61-62). 


The Board Order authorizing the issuance of the permit 
to Sudflug was approved by the President of the United 
States on January 30, 1967. However, this Order, which 
alone bears the notation of Presidential approval, makes no 
mention whatsoever of the involvement or participation of 
the tour operators in the inclusive tour charter flights pro- 
posed to be operated under the permit (J.A. 64). 


Court Proceedings 


As indicated in the preceding jurisdictional statement, pe- 
titioners promptly instituted Separate review proceedings in 
both this Court and the District Court, challenging the 
Board’s power under the Federal Aviation Act simply to re- 
fuse, for policy reasons of its own, to exercise its statutory 
jurisdiction over the foreign air transportation operations of 


7See pp. 6-8 of the Board’s Opinion (J.A. 57-59). See also the Board’s 
Opinion and Order on Reconsideration in Caledonian Airways (Prest- 
wick) Ltd., Order No. E-25017, served April 21, 1967, pp. 6-7. 
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indirect foreign air carriers. The petition-to-review proceed- 
ing in No. 20860 seeks direct review by this Court of the 
Board’s declination of jurisdiction, as expressly stated in its 
Opinion and as embodied in its Order. The District Court 
suit sought declaratory judgment to the effect that the 
Board’s declination of jurisdiction was in excess of its au- 
thority and also the issuance of a writ of mandamus direct- 
ing the Board to exercise that jurisdiction. The purpose of 
instituting these separate proceedings was to avoid any pos- 
sible questions as to which of the two proceedings was the 
proper method of reviewing administrative inaction in the 
form of a refusal to exercise statutory jurisdiction. 


As mentioned, by order of June 28, 1967, Judge McGar- 
raghy of the District Court dismissed petitioners’ declaratory 
judgment and mandamus action for lack of jurisdiction or, 
in the alternative, for failure to state a claim, without opin- 
ion or further assignment of reasons. The appeal from this 
District Court order in No. 21149 and the petition to review 
proceeding in No. 20860 were consolidated for purposes of 
briefing, argument and decision by this Court’s order of Au- 
gust 30, 1967. 


One final procedural fact should be noted. Prior to this 
Court’s consolidation of these appeals the Board filed a Mo- 
tion To Dismiss the petition-to-review proceeding (No. 
20860), contending, first, that the Courts are completely 
without power to scrutinize Board action concerning foreign 
air carriers, even when such action is in excess of the Board’s 
statutory authority and, secondly, that if the Courts do have 
jurisdiction to this extent, it can be exercised only in connec- 
tion with an independent action in the District Court. By 
order of August 30, 1967, this Court deferred consideration 
of this Motion To Dismiss until its hearing on the merits. 
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STATUTES INVOLVED 


The following section of the Federal Aviation Act of 1958, 
49 USC $ 1301 et seq. are involved in these consolidated 
cases: 


Section 101(19), 49 U.S.C. $ 1301(19): 


(19) “Foreign air carrier” means any person, not a 
citizen of the United States, who undertakes, whether 
directly or indirectly or by lease or any other arrange- 
ment, to engage in foreign air transportation. 


Section 402(a)-(d), 49 U.S.C. 8 1372(a}(d): 
Permits to foreign air carriers—Necessity 


(a) No foreign air carrier shall engage in foreign 
air transportation unless there is in force a permit is- 
sued by the Board authorizing such carrier so to en- 
gage. 


Issuance 
(b) The Board is empowered to issue such a per- 


mit if it finds that such carrier is fit, willing, and 
able properly to perform such air transportation and 
to conform to the provisions of this chapter and the 
rules, regulations, and requirements of the Board 
hereunder, and that such transportation will be in 
the public interest. 
Application 

(c) Application for a permit shall be made in 
writing to the Board, shall be so verified, shall be in 
such form and contain such information, and shall 
be accompanied by such proof of service upon such 
interested persons, as the Board shall by regulation 
require. 

Notice of application; filing of protest or memo- 

randum; hearing 


(d) Upon the filing of an application for a permit 
the Board shall give due notice thereof to the public 
by posting a notice of such application in the office 
of the secretary of the Board and to such other per- 
sons as the Board may by regulation determine. Any 
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interested person may file with the Board a protest 
or memorandum of opposition to or in support of 
the issuance of a permit. Such application shall be 
set for public hearing and the Board shall dispose of 
such application as speedily as possible. 


Section 801(a), 49 U.S.C. § 146] 


The issuance, denial, transfer, amendment, cancel- 
lation, suspension, or revocation of, and the terms, 
conditions, and limitations contained in, any certifi- 
cate authorizing an air carrier to engage in overseas 
or foreign air transportation, or air transportation be- 
tween places in the same Territory or possession, or 
any permit issuable to any foreign air carrier under 
section 1372 of this title, shall be subject to the ap- 
proval of the President. Copies of all applications in 
respect of such certificates and permits shall be trans- 
mitted to the President by the Board before hearing 
thereon, and all decisions thereon by the Board shall 
be submitted to the President before publication 
thereof. 


Section 1006(a), 49 U.S.C. § 1486(a): 


(a) Any order, affirmative or negative, issued by 
the Board or Administrator under this chapter, except 
any order in respect of any foreign air carrier subject 
to the approval of the President as provided in section 
1461 of this title, shall be subject to review by the 
courts of appeals of the United States or the United 
States Court of Appeals for the District of Columbia 
upon petition, filed within sixty days after the entry 
of such order, by any person disclosing a substantial 
interest in such order. After the expiration of said 
sixty days a petition may be filed only by leave of 
court upon a showing of reasonable grounds for 
failure to file the petition theretofore. 
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STATEMENT OF POINTS 


1. The Civil Aeronautics Board acted in excess of its au- 
thority under the Federal Aviation Act of 1958 by refusing 
to exercise its statutory jurisdiction over the foreign air trans- 
portation operations of Scharnow, Touropa and the other 
unnamed German tour operators which are acting as indirect 
foreign air carriers within the meaning of the Act by arrang- 
ing, selling and conducting, via chartered aircraft, inclusive 
tour flights between the Federal Republic of Germany and 
the United States. 


2. Under this Court’s decision in American Airlines Inc. 
vy. CAB, 121 U.S. App. D.C. 120, 123, 348 F.2d 349 (1965), 
this Court has jurisdiction to review all Board action in ex- 
cess of its statutory authority even where that action relates 
to the operation of foreign air carriers and is allegedly sub- 
ject to Presidential approval under the provisions of Section 
801 of the Federal Aviation Act. 


SUMMARY OF ARGUMENT 


Reduced to their essentials, these consolidated cases pre- 
sent only two underlying issues for this Court’s resolution: 
(1) Whether the Board acted in excess of its statutory au- 
thority in refusing to exercise its jurisdiction over the indi- 
rect air carrier activities of the German inclusive tour opera- 
tors; and (2) whether this Court has jurisdiction to review 
and correct this declination of jurisdiction by the Board. 
Although in its Motion To Dismiss the District Court action 
for declazatory judgment and mandamus, the Board also 
raised a number of procedural questions, these matters have 
either been rendered academic by the consolidation of the 
appeal from the District Court’s dismissal of that suit with 
the petition-to-review proceeding in this Court or they are 
subsumed and merged in the two basic issues stated above. 
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Board Refusal To Exercise Jurisdiction Over Schar- 
now, Touropa and the Other German Tour Opera- 
tors Is Directly Contrary to Express Provisions of 
Federal Aviation Act and in Excess of Board’s 
Powers 


A. By providing foreign air transportation, by means of 
chartered aircraft and crew, as a part of their inclusive tours 
between the Federal Republic of Germany and the United 
States, Scharnow, Touropa and the other unnamed tour op- 
erators will be acting as “foreign air carriers” within the 
meaning of the Federal Aviation Act. Section 101(19) of 
the Federal Aviation Act, 49 U.S.C. § 1301(19), defines a 
“foreign air carrier’ as “‘any person, not a citizen of the 
United States who undertakes, whether directly or indirectly 
by lease or any other arrangement to engage in foreign air 
transportation.” By chartering Sudflug aircraft for the pur- 
pose of providing transatlantic air transportation as a part 


of inclusive tours, arranged, sold and conducted by them, 
Scharnow, Touropa and the other German tour operators 
will unquestionably be undertaking to engage in foreign air 
transportation, at least “indirectly or by lease or other ar- 
rangement’. As such, they are acting as “foreign air car- 
riers” under the Act’s specific definition of that term—a fact 
not disputed by the Board. 


B. Under Section 402 of the Act, 49 U.S.C. § 1372, the 
Board has an absolute and unqualified duty to exercise its 
jurisdiction, in accordance with the Act’s hearing and permit 
requirements, over all foreign air carriers, both direct and 
indirect. Section 402(a) of the Act specifically directs that 
“no foreign air carrier shall engage in foreign air transporta- 
tion unless there is in force a permit issued by the Board 
authorizing such carrier so to engage.”” It further provides 
that the Board may issue such a permit only after a hearing 
and the making of certain required findings concerning pub- 
lic interest. In the International Airfreight Forwarder Inves- 
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tigation, the Board specifically admitted that it has no power 
under the statute to “exempt” or “relieve” foreign air carri- 
ers, direct or indirect, from these provisions. By refusing to 
exercise this jurisdiction in this case, thereby allowing the 
German tour operators to engage in foreign air transportation 
without applying for or obtaining the required permit, the 
Board clearly violated these requirements of Section 402 
and, in so doing, plainly exceeded its authority under the 
statute. 


C. In its recent decision in Folkways Broadcasting Com- 
pany, Inc. v. FCC, No. 19,971, decided April 26, 1967, this 
Court specifically decided that Federal administrative agen- 
cies have no authority to dispense with statutory hearing 
and permit requirements. In Interstate Commerce Commis- 
sion v. United States ex rel. Humboldt S.S. Co., the Supreme 
Court previously determined that a federal administrative 
agency has no discretion or authority to refuse to exercise 
the jurisdiction imposed upon it by its enabling statute. 
Both of these decisions are directly in point in this case and 
clearly show that administrative agencies are not free to sub- 
stitute their judgment for that of Congress on jurisdictional 
questions. 


D. Where the command of the statute is clear and une- 
quivocal, as it is in this case, the Board has no authority or 
discretion to disregard it for policy reasons of its own. Ac- 
cordingly the Board’s action in excess of its statutory author- 
ity in this case is neither excused nor validated by its claim 
of what it (as opposed to Congress) deems to be sound admin- 
istrative policy. 


E. The Board’s violation of the Federal Aviation Act by 
refusing to exercise jurisdiction in this case in compliance 
with the Act’s hearing and permit requirements is also not 
excused by the fact that the Board has some discretion in 
determining whether to institute enforcement proceedings 
against alleged third party violators of the Act. That the 
Board might have some discretion in enforcing the Act 
against others does not give it “a license to violate the Act.” 
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Under Its Decision in American Airlines, Inc. v. 
CAB, This Court Has Jurisdiction To Review Board 
Action Concerning Foreign Air Transportation 
Where It Is in Excess of the Board’s Statutory 
Power 


Since the Board’s refusal to exercise its jurisdiction over 
the German tour operators is plainly in excess of its statu- 
tory authority, this Court has jurisdiction to review and cor- 
rect the Board’s action even though it relates to a foreign air 
carrier and Section 1006(a) of the Federal Aviation Act pro- 
vides that Board orders concerning foreign air carriers which 
are subject to Presidential approval under Section 801 shall 
not be subject to judicial review. This review limitation of 
Section 1006 does not apply in this case since a refusal of 
jurisdiction is not a Board order “‘subject to approval of the 
President” within the meaning of Section 801. However, 
even assuming arguendo that the Board’s refusal of jurisdic- 
tion is subject to Presidential approval within the meaning 
of Section 801, in American Airlines Inc. v. CAB, 121 U.S. 
App. D.C. 120, 348 F.2d 349:(1965), this Court specifically 
held that under Section 1006(a) it has jurisdiction to review 
all Board action regarding foreign air transportation to the 
extent that such action is in excess of the Board’s statutory 
powers. That decision is directly applicable here and con- 
clusively establishes this Court’s jurisdiction in these cases. 


ARGUMENT 


Introduction 


As indicated in the pre-hearing conference stipulation of 
issues filed by the Board and petitioners in No. 20860, these 
cases involve only two underlying legal questions. The first 
is whether the Board exceeded its powers under the Federal 
Aviation Act when it declined to exercise jurisdiction over 
the German tour operators. The second is whether the juris- 
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diction of this Court is barred by Presidential approval of 
the permit to Sudflug, the charterer of the planes and 
crews. 


Before considering these questions, however, it should be 
noted that in moving to dismiss the District Court suit for 
declaratory judgment and mandamus, the Board made sev- 
eral contentions concerning petitioners’ right to seek a writ 
of mandamus in the District Court. These contentions in- 
cluded the Board’s then claim that the appropriate foram 
for review of the Board’s refusal to exercise jurisdiction was 
not an independent action in the District Court but, rather, 
a petition-to-review proceeding in the Court of Appeals;® 
that while Pan American and TWA concededly had standing 
in this Court to seek review of the Board action, challenged 
herein,’ they did not have standing to institute independent 
proceedings in the District Court; and finally, that the exer- 
cise of its permit jurisdiction over foreign air carriers is a mat- 
ter of Board discretion which cannot be controlled by a writ 
of mandamus. 


As indicated above, in view of the consolidation of the pe- 
tition-to-review proceeding and the appeal from the District 
Court, these questions have either become academic or are 
subsumed under the two major underlying issues. Thus, as 
to the question of the appropriate forum for review, if the 
Board’s refusal to exercise jurisdiction is not totally immune 
from judicial scrutiny, there can be no question that one of 
these two consolidated cases presents the appropriate forum 
for that scrutiny. Obviously all that is important here is 
that the underlying legal questions be decided on their mer- 
its, and it is of no real significance which of these two pro- 
ceedings is deemed by this Court to be the more appropriate 


8 Transcript of proceedings and oral argument before Judge McGar- 
raghy, June 20, 1967, pp. 6-7, filed with this Court as Supplemental 
Record in No. 21149. 


id. at 13. 
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for that purpose. See Virginia Petroleum Jobbers Ass'n v. 
FPC, 104 U.S. App. D.C. 106, 259 F.2d 921 (1958)./? 


As to the question of standing, the Board has conceded, 
both in the proceedings before the District Court and also 
in its own proceedings by allowing petitioners to intervene, 
that petitioners are parties with a “substantial interest” in 
the Board action here involved, and as such, have standing 
under Section 1006 of the Federal Aviation Act to challenge 
that action in this Court. If the action of the Board is not 
totally immune from review, then surely the Act gives peti- 
tioners the necessary standing to obtain such review regard- 
less of whether the appropriate forum for review is the peti- 
tion-to-review proceeding or the appeal from the dismissal of 
the District Court action.// 


10 For purposes of determining which of the two proceedings is the 
appropniate forum for review, it should be noted, as it was in the pe- 
tition to review in No. 20860, that the reason for the institution of 
the District Court suit was that the Board’s declination of jurisdiction 
was not, as such, contained in the Board’s Order No. E-24697, but 
only in its accompanying Opinion. For that reason petitioners felt 
that the jurisdictional declination might not fall within the scope of 
Board “orders” reviewable by direct petition to review to this Court 
under Section 1006(a) of the Act, 49 U.S.C. § 1486(a). However, 
this would no longer appear to be the case in view of this Court’s en 
banc decision in Red Lion Broadcasting Inc. v. FCC, No. 19938, June 
13, 1967, in which it held that even a declaratory ruling contained in 
a letter by a federal agency will be considered an agency “order” for 
purposes of allowing direct review thereof to this Court in accordance 
with the statute’s review provisions. 


11 Petitioners’ right to bring a declaratory judgment and mandamus 
action in the District Court to compel the exercise of administrative 
jurisdiction is also established by the Supreme Court’s decision in Jn- 
terstate Commerce Commission v. United States ex rel. Humboldt S.S. 
Co., 224 US. 474 (1911), where the Supreme Court held that an ac- 
tion for mandamus against an administrative agency to compel it to 
exercise its statutory jurisdiction can be brought by any party having 
“rights under the Act”. Id. at 484. 


17 


Finally, with respect to the Board’s contention in the Dis- 
trict Court that the exercise of its jurisdiction over foreign 
air carriers is a matter of agency discretion, this question is 
subsumed in the broader question of whether the Board ex- 
ceeded its authority under the statute in refusing to exercise 
that jurisdiction. If the Board simply has no authority to 
Tefuse this jurisdiction and to allow a foreign air carrier, di- 
rect or indirect, to operate without applying for or obtaining 
the necessary permit, then, perforce, the Board has no dis- 
cretion in this respect. 


Board Refusal To Exercise Jurisdiction Over Scharnow, 
Touropa and the Other Unnamed German Tour Opera- 
tors Is Directly Contrary to the Express Provisions of 
the Federal Aviation Act and in Excess of the Board’s 
Powers. 


An examination of the Federal Aviation Act of 1958 read- 
ily reveals that by selling and conducting inclusive tour char- 
ter flights by use of aircraft and crew chartered from Sudflug, 
Scharnow, Touropa and the other unnamed German tour 
operators will be acting as indirect foreign air carriers, within 
the meaning of the Act. As such, the Civil Aeronautics 
Board has an absolute duty to exercise its jurisdiction over 
them in compliance with the Act’s hearing and permit re- 
quirements. 
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By Providing Foreign Air Transportation Under the Aegis 
of the Sudflug Permit, as a Part of Their Inclusive Tours, 
Scharnow, Touropa and the Other Tour Operators Will Be 
Acting as “Foreign Air Carriers” Within the Meaning of 
the Federal Aviation Act. 

Section 101(19) of the Federal Aviation Act expressly de- 
fines a “foreign air carrier” for purposes of the Act as “any 
person, not a citizen of the United States, who undertakes, 
whether directly or indirectly or by lease or any other ar- 
rangement, to engage in foreign air transportation”. (Em- 
phasis added.) 


As we have seen, it is the tour operators who will sell, as 
a part of their inclusive tours, the transatlantic air transpor- 
tation which is to be conducted under the guise of the Sud- 
flug permit. It is the tour operators, not Sudflug, who will 
determine how much each tour purchaser will pay for air 
transportation and ground services. It is the tour operators, 
not Sudflug, who will be responsible for the performance of 
each part of the tour packages, including transportation, sold 
by them to the public. Sudflug’s only participation in the 
inclusive tours is that it will provide the necessary aircraft 
and crew on a charter or lease basis. 


By providing this inclusive tour transportation, Scharnow, 
Touropa and the other German tour operators will unques- 
tionably be undertaking to engage in foreign air transporta- 
tion, at least “indirectly or by lease or other arrangement”. 
As such, they become “foreign air carriers” under the Act’s 
specific definition of that term. 


Indeed, this was impliedly admitted by the Board’s deci- 
sion in this case. By simply “declining to exercise its juris- 
diction under Section 402 of the Act over the tour opera- 
tors”, the Board, in effect, conceded that the tour operators 
would be acting as indirect foreign air carriers and that it 
does, in fact, have jurisdiction over their operations, as 
such./? In its argument before the District Court in this 


?2The Board also implicitly admitted that foreign inclusive tour op- 
erators are foreign air carriers indirectly engaged in foreign air trans- 
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case, the Board made this admission explicit by acknowledg- 
ing “that the tour operators as such, who intend to charter 
Sudflug’s airline for the purposes of conducting these tours 
into the United States, would come within the definition of 
foreign air carrier.”/? 


B. The Civil Aeronautics Board Has Absolute Duty Under Fed- 
eral Aviation Act of 1958 To Exercise Its Jurisdiction Over 
All Indirect Foreign Air Carriers, 

Since Scharnow, Touropa and the other unnamed partici- 
pating tour operators involved in this case are “foreign air 
carriers” within the meaning of Section 101(19) of the Act, 
it follows from Section 402 of the Act that the Board has 
an absolute and unqualified duty to exercise its jurisdiction 
over them, in compliance with the Act’s hearing and permit 
requirements, and that its refusal to do so is a violation and 
abnegation of its responsibilities under the statute. 


Section 402(a) of the Act expressly directs that ‘‘no for- 
eign air carrier [either direct or indirect} shall engage in 
foreign air transportation unless there is in force a permit is- 
sued by the Board authorizing such carrier so to engage” 
(Emphasis added). That section further provides that the 
Board may issue such a permit only “‘if it finds [after pub- 
lic hearing] that such carrier is fit, willing and able properly 
to perform such air transportation and to conform to the 
provisions of this Act and the rules, regulations and require- 
ments of the Board hereunder and that such transportation 
will be in the public interest.” 


On their face, these provisions impose upon the Board the 
unqualified duty that (1) it require all indirect foreign air 


portation in its decision in Caledonian Airways Temporary Inclusive 
Tour Authority Investigation, Order No. E-22978, served December 7, 
1965. 


3Transcript of proceedings and oral argument before Judge Mc- 
Garraghy, June 20, 1967, p. 4, filed with this Court as Supplemental 
Record in No. 21149. 
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carriers to apply for and obtain a foreign air carrier permit 
before allowing them to engage in foreign air transportation, 
and (2) before issuing such a permit, it make the specific 
determinations, after public hearing directed to that issue, 
that the indirect foreign air carrier is fit and qualified to 
perform the proposed service and that the proposed serv- 
ice itself is in the public interest. 


None of this was done in the present case. No appropriate 
application for a foreign air carrier permit was ever filed by 
Scharnow, Touropa or the other unnamed tour operators. 
No specific determination was made by the Board that 
Scharnow or Touropa were fit and qualified to perform the 
service proposed. Obviously no such determination was made 
with respect to the unnamed tour operators. Neither was a 
specific determination made that their proposed services 
would be in the public interest. Finally, no foreign air car- 
rier permit was issued by the Board to the tour operators. 
By declining to exercise its jurisdiction, the Board completely 
failed and refused to perform any of these mandatory and 


unqualified duties which the Act expressly requires it to 
perform before allowing any foreign air carrier, direct or in- 
direct, to engage in foreign air transportation. 


The only two provisions in the Act which give the Board 
any authority at all to relieve carriers from the Act’s licens- 
ing requirements are Sections 101(3) and 416(b), and on 
their face, they apply only to United States air carriers, not 
to foreign air carriers, such as those involved in this case. 
Section 101(3) first defines the term “air carrier”, as op- 
posed to “foreign air carrier”, as a carrier which is a “cit- 
izen of the United States’ and then provides that “the 
Board may by order relieve air carriers who are not directly 
engaged in the operation of aircraft in air transportation from 
the provisions of this Act...” (Emphasis added). By def- 
inition, this provision does not apply to foreign air carriers, 
such as are involved here which are not “citizens of the 
United States. This is equally true of the limited exemption 
provision of Section 416(b) which by its terms applies only 
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to “air carriers”, not “foreign air carriers”. In the District 
Court proceedings in this case, the Board expressly admitted/4 
that neither of these relief and exemption provisions apply 
to the operations of foreign air carriers, such as the German 
inclusive tour operators, 


The conspicuous absence of any provision giving the Board 
similar power to exempt or relieve foreign air carriers from 
the Act’s requirements is unequivocal proof that no such 
power exists. The Board itself recognized this in its Order 
initiating the International Airfreight Forwarder Investigation 
when it admitted that it “does not possess the power to 
exempt or similarly relieve foreign air carriers from any of 
the economic provisions of the Act as is the case with United 
States air carriers”, and that it “may only authorize the con- 
duct of such operations by foreign citizens through the issu- 
ance of a permit, after hearing and Presidential approval, as is 
provided in sections 402 and 801 of the Act.”!5 (Emphasis 
added). By simply refusing to exercise jurisdiction over the 
“foreign air carrier” operations of the German inclusive tour 
operators and allowing them to conduct those operations 
without applying for or obtaining a permit, the Board is, in 
effect, attempting to exercise a power of exemption which, 
by its own admission, Congress unequivocally refused to give 
it. A clearer example of action in excess of statutory author- 
ity could hardly be imagined. 


The Board’s Opinion declining jurisdiction cites no provi- 
sion of the statute in Support of the Board’s declination. 
The sole authority which it cites for its refusal to exercise 
its jurisdiction over the indirect air Carrier activities of Schar- 
now, Touropa and the unnamed German tour operators is its 
Similar decision in the prior Caledonian Airways Temporary 


’4#Memorandum of Points and Authorities In Support of Defend- 
ant’s Motion To Dismiss or For Summary Judgment, p. 3 n.3. 


SCAB Order No. E-9179, adopted May 3, 1955, mimeo p. 2 (J.A. 
115-117). 
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Inclusive Tour Authority Investigation.!° The Caledonian 
decision was, in turn, based solely on the Board’s decision in 
the International Airfreight Forwarder Investigation, supra, 
in which, as shown above, the Board admitted that it had 
no power “‘to exempt or similarly relieve” foreign air carriers 
from the requirements of the Act, but in which the Board in- 
explicably, nevertheless, went on to assume that it could do 
the same thing by simply doing nothing and declining to ex- 
ercise its jurisdiction. This assumption, patently erroneous 
on its face, was, unsurprisingly, not supported by any refer- 
ence to, much less a careful consideration of, the provisions 
of the Act. 


The sole authority advanced by the Board for its refusal 
to exercise its jurisdiction in this case, therefore, consists of 
two of its own prior decisions, neither of which contains 
any real analysis of the Board’s responsibilities under the 
Act and both of which are equally as erroneous and as con- 
trary to the clear statutory mandate as the present one. 
The Supreme Court, in Phillips Petroleum Co. v. FPC, 347 
U.S. 672, 678 n.5 (1957), aptly characterized such purported 
“authority” as totally meaningless when it stated: ‘‘And for 
that matter consistent error is still error.” 


The underlying point here was succinctly stated by Board 
member Gillilland in dissenting from the Board’s action in 
this case: 


“The tour operators will be foreign air carriers engaged 
in foreign air transportation without the permit re- 
quired by section 402(c) of the Act. Neither tour 
operator possesses such a permit and the Board does 
not propose to issue one. Instead it declines to exer- 
cise jurisdiction. There is no statutory basis for such 
disclaimer.” 


16 Civil Aeronautics Board No. E-22978, served December 7, 1967. 
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Both This Court and the United States Supreme Court 
Have Held That a Federal Administrative Agency Cannot 
Disregard the Hearing and Permit Requirements of Its 
Statute and That It Has an Absolute Duty To Exercise 
the Jurisdiction Imposed Upon It by That Statute. 


The present cases represent the first instance in which the 
Courts have been called upon to review and remedy a refusal 
by the Civil Aeronautics Board to exercise the jurisdiction im- 
posed upon it by the foreign-air-carrier-permit provisions of 
the Federal Aviation Act. However, in cases involving similar 
conduct by other federal agencies, both this Court and the 
Supreme Court of the United States have unequivocally de- 
clared that such action is illegal and in excess of the agency’s 
statutory authority. See Folkways Broadcasting Co. v. FCC. 
United States Court of Appeals for the District of Columbia 
Circuit, No. 19971, decided April 26, 1967; Interstate Com- 
merce Commission v. United States ex rel. Humboldt S.S. Co., 
224 U.S. 474 (1911). 


In the recently decided Folkways Broadcasting Co. case, 
supra, this Court issued a writ of mandamus vacating the Fed- 
eral Communications Commission grant of temporary oper- 
ating authority to an applicant for a contested license where 
the Commission had by-passed the requirements of the Act’s 
licensing provisions that it first hold a hearing and make the 
necessary determination concerning public interest and the 
applicant’s qualifications. The Commission’s action came af- 
ter the Court had reversed the Commission’s prior grant of a 
license in the same case for failure to hold an evidentiary 
hearing. In granting the request for mandamus directing the 
Commission to rescind its grant of temporary operating au- 
thority, the Court held that the Commission’s action was 
not only inconsistent with the Court’s prior decision but 
was also contrary to the command of the statute. The Court 
stated: “We conclude that [The Commission’s grant of] 
Crowder’s temporary operating authority is inconsistent with 
our mandate and with the Commission’s Statutory responsibil- 
ity.” Slip Opinion p. 2 (Emphasis added). The Court re- 
jected the Commission’s claim that it had inherent discre- 
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tionary power to grant such authority without going through 

the statutory licensing procedures whenever it considers it 

in the public interest, by declaring: 
We think this claim conflicts with the Communica- 
tions Act and with the legislative history. In 1960, 
Congress redesigned the grant procedure and sought, 
inter alia, to make it “absolutely clear that the ap- 
plication will be designated for a hearing before a 
grant in any case where a substantial and material 
question of fact is presented and not disposed of.” 

* * * 


Congressional policy clearly bars any use of the air 
waves by those whose public interest qualifications 
have not been established. Id. at p. 4. 


The action of the Federal Communications Commission 
in the Folkways case is closely analogous to the action of 
the Civil Aeronautics Board in the present case. Just as the 
Commission attempted to do in the Folkways case, the Board 
in the instant case, through the expedient of refusing to ex- 
ercise its jurisdiction, has attempted to authorize the activity 
regulated by the statute without complying with the statu- 
tory hearing and licensing provisions and without making 
the formal determination of public interest which the stat- 
ute requires. In one respect the Board’s action in this case 
is a more blatant violation of the statute than was the Com- 
mission’s action in the Folkways case since in the latter the 
broadcast applicant was at least identified, whereas in the 
present case a number of the tour operators which are to 
arrange and sell the inclusive tour flights were not even 
named in the Board proceedings. Obviously the Board can- 
not make a determination as to the “public interest qualifi- 
cations” of persons whose names it does not even know. 


The Supreme Court’s decision in Interstate Commerce 
Commission v. United States ex rel. Humboldt S.S. Co., 224 
U.S. 474 (1911), is equally in point and dispositive of the 
question here involved. In that case the Humboldt Steam- 
ship Company instituted proceedings before the ICC to re- 
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quire certain carriers conducting business in the territory of 
Alaska to make, inter alia, certain tariff filings with the 
Commission. After hearings, the Commission decided that 
it was without jurisdiction to issue such an order resting its 
decision, as the CAB has done in the instant case, on one of 
its prior decisions. Humboldt then brought an action in the 
Supreme Court of the District of Columbia requesting man- 
damus against the Commission to require it “‘to take jurisdic- 
tion and proceed as required by the Act and grant the relief” 
sought by the steamship company. The trial Court dismissed 
Humboldt’s petition on the theory that it had no power to 
“require the Interstate Commerce Commission to act con- 
trary to its own judgment in a matter wherein, after inves- 
tigation, it had reached a conclusion, honestly and fairly, 
which might be contrary to the conclusion which the Court 
would reach.” On appeal, however, this Court reversed and 
remanded the cause: 

“[W]ith directions to issue a peremptory writ of man- 
damus directed to the Interstate Commerce Commis- 
sion requiring it to take jurisdiction of said cause and 
proceed therein as by law required. [Jbid.]”’ 


On appeal by the Commission, the Supreme Court affirmed. 
After noting that commerce originating from Alaska fell 
within the scope of the ICC’s statutory jurisdiction, the 
Court held that the Commission was required to exercise 
that jurisdiction, stating: 


“But if it [the Commission] absolutely refuses to act, 
deny its power, from a misunderstanding of the law, 
it cannot be said to exercise discretion. Give it that 
latitude and yet give it the power to nullify its most 
essential duties and how would its non-action be re- 
viewed?” 


This principle of law, which is directly applicable here, has 
since been recognized and accepted by the Courts on nu- 
merous other occasions. 


“[M]andamus may issue to an inferior judicial tribu- 
nal if it refuses to take jurisdiction when by law it 
ought to do so or where, having obtained jurisdic- 
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tion, it refuses to proceed in its exercise. Work v. 
United States, 267 U.S. 175, 184 (1925); 


“It is well settled that a Court given power to review 
may by mandamus compel the Court over which it 
is given such power to exercise its jurisdiction so 
that the power to review may not be defeated * * * 
and that mandamus from a Court is an appropriate 
remedy to require an administrative commission to 
exercise the power with which it is vested * * * * 
American Chain and Cable Co. v. FPC, 142 F.2d 
909 (4th Cir. 1944) (Emphasis added); 


“The jurisdiction of the federal courts to enjoin acts 
of a federal agency in excess of the agency’s statu- 
tory authority was recognized as early as 1902. This 
recognition of the jurisdiction of the federal courts 
has carried through a long line of cases to the pres- 
ent time. Asa corollary of that doctrine, it has long 
been recognized that a federal court, upon complaint 

- of an injured party, has jurisdiction to compel ad- 
ministrative action wrongfully withheld in violation 
of a statutory duty to act.” Deering Milliken Inc. 

y, Johnson, 295 F.2d 856, 861-62 (4th Cir. 1961) 
(Emphasis added)./7 


The Humboldt case and the other authority quoted above 
demonstrate the appropriateness of mandamus as a remedy 
for agency refusal to perform its statutory duties and, in this 


17 Other cases recognizing this principle, either expressly or implic- 
itly, are United States ex rel. Louisville Cement Co. v. ICC, 246 U.S. 
638 (1918); Alton R.R. v. United States, 287 US. 229, 236 (1932) 
(wherein the Court stated “The Commission was not at liberty to de- 
cline to exercise its jurisdiction”); Contonificio Bustese S.A. v. Mor- 
genthau, 74 App. D.C. 13, 15-16, 121 F.2d 884, 886-87 (1941); Con- 
nett v. City of Jerseyville, 125 F.2d 121, 124 (7th Cir. 1942); and Dow 
y. Ickes, 74 App. D.C. 319, 123 F.2d 909, 914, cert. denied, 315 US. 
807 (1941) (“It is true that the Courts have the power to order an ex- 
ecutive or administrative official to perform executive or administrative 
functions in certain instances, when he has wholly declined to do so.” 
[Citing the Humboldt decision] ). 
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respect, clearly show that the District Court erred in dismiss- 
ing petitioners’ suit for declaratory judgment and mandamus 
in this case./® Moreover, these authorities are equally appli- 
cable should this Court decide that the petition-to-review 
proceeding in No. 20860 is the more appropriate forum for 
review since they are premised upon the proposition that an 
agency has no discretionary power to refuse to exercise the 
jurisdiction which its enabling statute has imposed upon it. 
Accordingly, regardless of which of these consolidated cases 
is considered the appropriate forum for review, these deci- 
sions clearly establish, as does this Court’s decision in the 
Folkways Broadcasting Co. case, that the Board’s refusal to 
exercise its statutory jurisdiction over the tour operators is 
in excess of its statutory authority and should be vacated. 


BThe appropriateness of mandamus in cases such as this one has 
also been given express statutory recognition in both the Administra- 
tive Procedure Act and Section 1361 of the Judicial Code. Section 
10(e) of the Administrative Procedure Act specifically authorizes the 
Courts to “compel agency action unlawfully withheld”, 5 US.C. 
$ 1009(e). And the provisions of 28 U.S.C. $ 1361 specifically state: 
“The district court shall have original jurisdiction of any action in the 
nature of mandamus to compel an officer or employee of the United 
States or any agency thereof to perform a duty owed to the plaintiff.” 
The Supreme Court’s decision in Abbott Laboratories v. Gardner, 87 
S. Ct. 1507 (1967), also establishes the appropriateness of declaratory 
relief under the Declaratory Judgment Act in cases such as this. Quot- 
ing from the House Report on that Act it stated: 

“There is always an appropriate remedy in equity in cases 
where an administrative officer has exceeded his authority 
and there is no adequate remedy of law . . . [and that] pro- 
tection is given by the so-called Declaratory Judgment Act...” 
ELR. Rep. No. 2755, 74th Cong., 2d Sess. 8. Id. at 1510. 
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D. Where the Command of the Statute Is Clear and Unequivo- 
cal, as Here, the Board Has No Authority or Discretionary 
Power To Disregard It for Policy Reasons of Its Own. 


Implicitly recognizing the complete lack of statutory au- 
thority for its refusal to exercise jurisdiction over the foreign 
tour operators, the Board’s Opinion in this case attempted 
to justify its by-passing of the Act’s hearing and permit re- 
quirements upon the basis of considerations which it (as op- 
posed to Congress) deemed to be sound administrative policy. 
These ‘“‘policy considerations” include the Board’s conten- 
tions that the public has no interest in the regulation of for- 
eign tour operators conducting inclusive tour flights to the 
United States, that, in any event the Board should not ex- 
traterritorially regulate the activities of indirect foreign air 
carriers and that to require the tour operators to apply for 
and obtain the required permit would impose an undue bur- 
den upon them./9 


19 These policy arguments are not only completely immaterial, as 
will be shown above, but they are not even supported by the record 
in this case. The public interest and need for regulation of the foreign 
tour operators arises from the undisputed fact that the tour operators, 
not the direct carrier Sudflug, are the ones which are to arrange, sell 
and conduct the inclusive tour charter flights involved. In short, the 
tour operators are to do everything except the actual flying of the 
airplane. The necessity for regulating these indirect air carrier activi- 
ties of tour operators has been recognized by the Board itself when it 
recently promulgated an extensive body of economic regulations cov- 
ering the inclusive tour programs of domestic tour operators, including 
inclusive tour programs to the United States originating in foreign 
countries. See 14 C.F.R. $ 378,31 Fed. Reg. 4780 (March 22, 
1966) and 31 Fed. Reg. 12948 (October 5, 1966). As to the Board’s 
claim that it should not regulate extraterritorially, it need only be 
pointed out that the Board’s duty to regulate the foreign air transpor- 
tation activities of all foreign air carriers, direct and indirect both to 
and from the United States, was settled once and for all by Congress 
when it included the foreign air carrier provisions in the Federal Avi- 
ation Act. The Board admits that it has a duty to regulate extraterri- 
torially with respect to the operations of foreign direct air carriers, 
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The immediate answer to all of these “policy”’ arguments 
is that in Addison v. Holly Hill Prods. Corp., 322 U.S. 607, 
617-18 (1944), the Supreme Court specifically held that 
where the statutory command of Congress is clear and une- 
quivocal a federal agency is absolutely bound to follow that 
mandate regardless of what the agency, itself, considers to 
be sound policy. 

“The natural meaning of words cannot be displaced 
by reference to difficulties in administration.” Com- 
monwealth v. Grunseit (1943), 67 C.L.R. 58, 80. For 
the ultimate question is what Congress commanded, 
when it has given no clue to its intentions except fa- 
miliar English words and no hint by the draftsmen of 
the words that they meant to use them in any but 
an ordinary sense.” [Emphasis added. ] 


Similar recognition of this principle is found in the Su- 
preme Court’s prior decision in United States ex rel. Kansas 
City So. Ry. v. Interstate Commerce Commission, 252 U.S. 
178 (1920), in which the Court upheld the grant of a writ 
of mandamus compelling the Commission to perform its 


duty under the statute, notwithstanding its allegations that 
it was extremely difficult and theoretically impossible to do 
so. 


such as Sudflug. Since the Act does not allow distinction between in- 
direct and direct foreign air carriers, this duty extends equally to indi- 
rect foreign air carriers such as the tour operators. Finally with respect 
to the Board’s claim that the exercise of its jurisdiction over the tour 
operators would impose such an undue burden upon them that they 
would have to withdraw from the market, it need only be noted that 
the principal tour operators in this case, Scharnow and Touropa, did 
appear for the hearings conducted by the Board with respect to the 
application of Sudflug. Their appearance is rather concrete proof that 
the burden of complying with the Act’s hearing and permit require- 
ments is not as great as the Board would have this Court believe. Be 
that as it may, the definitive answer to all of these Board “policy” 
contentions is that it is for Congress alone to determine whether, for 
policy reasons, the law should be changed. 
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These decisions show clearly that the Board, as a creature 
of Congress, has an absolute duty to comply with the law 
as written by Congress. It has no authority to rewrite the 
statute to its own liking. Since by refusing to exercise this 
jurisdiction over the foreign tour operators, the Board has 
attempted to do just that, the Board has obviously stepped 
beyond the limits of its statutory powers. 


E. The Board’s Refusal of Jurisdiction in Disregard of the 
Act’s Licensing Requirements Is Not Authorized by Sec- 
tion 1002 of the Act Which Gives the Board Certain Dis- 
cretion in Determining Whether To Institute Enforcement 
Proceedings Against Third Party Violators of the Act. 


The final contention which the Board has made in these 
proceedings”? in an attempt to justify its refusal of jurisdic- 
tion over the tour operators, contrary to the hearing and 
permit requirements of Section 402, is that its action is au- 
thorized by Section 1002 of the Act which gives it certain 
discretion in determining whether to institute enforcement 
proceedings against persons allegedly violating the Act. 
However, the fact that the complaint and enforcement pro- 
visions of Section 1002 of the Act (49 U.S.C. § 1482) give 
the Board certain discretion in determining whether to exer- 
cise its special powers under that section and institute en- 
forcement proceedings against third party violators of the 
Act does not give the Board similar power to grant exemp- 
tion from the fundamental and unequivocal hearing and per- 
mit requirements of Section 402. This is particularly so 
since, as shown, Congress pointedly refused to give the Board 
any power to exempt foreign air carriers from the require- 
ments of Section 402.7/ 


What the Board’s argument in this respect completely 
overlooks is the fact that when the Board illegally refuses to 


See Memorandum in Support of Respondent’s Motion To Dismiss 
in No. 20860, p. 24. 


2I See pp. 20-21, supra, 
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exercise its jurisdiction over indirect foreign air carriers in 
the first instance, thereby allowing them to engage in for- 
eign air transportation without applying for or obtaining the 
necessary permit, it is the Board itself who is the violator of 
the Act. The fact that the Board might have a certain 
amount of discretion in determining whether to institute 
enforcement proceedings against third party alleged viola- 
tors of the Act certainly does not give the Board a “‘license”’ 
to break the law itself. It is here worth noting again that in 
the International Freight Forwarder Investigation the Board 
conceded that it “does not possess the power to exempt or 
similarly relieve foreign air carriers [direct or indirect] from 
any of the economic provisions of the Act,” and that it “may 
only authorize the conduct of such operations by foreign 
citizens through the issuance of a permit, after hearing and 
Presidential approval, as is provided in Sections 402 and 801 
of the Act.” As this statement so clearly points out, by 
now doing just what it has admitted it has no power to do, 
through the simple expedient of refusing to exercise jurisdic- 


tion, the Board has exceeded the power which Congress 
gave it and, to that extent, has usurped the powers which 
only Congress possesses. Obviously Congress did not give 
the Board that kind of discretion. 


A 


Under Its Decision in American Airlines, Inc. v. CAB, 
This Court Has Jurisdiction To Review Board Action 
Concerning Foreign Air Transportation Where It Is in 
Excess of the Board’s Statutory Power. 


In its Motion to Dismiss the petition to review in No. 
20860 (on which this Court deferred decision pending final 
hearing on the merits), the Board has taken the position 
that, even assuming that its refusal of jurisdiction over the 
tour operators is contrary to the Act and in excess of its 
statutory power, under Section 1006(a) of the Federal Avi- 
ation Act this Court is, nevertheless, completely without 
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power to review or remedy that Board action since it con- 
cerns a foreign air carrier and is allegedly subject to Presi- 
dential approval. As stated in petitioners’ opposition to the 
Board’s motion, the immediate answer to this claim of total 
immunity from all judicial review is that in American Air- 
lines v. CAB, 121 U.S. App. D.C. 120, 348 F.2d 349 (1965), 
this Court definitively held that under Section 1006(a) it 
does have jurisdiction to review all Board action in excess of 
its statutory authority even where such action concerns for- 
eign air transportation and is subject to Presidential approval. 
Speaking for the Court, Judge Burger posed the question 
and answered it as follows: 


“The question before us is whether the Waterman 
principle (Chicago and Southern Airlines Inc. v. Wa- 
terman Steamship Corp., 333 U.S. 103 (1948), in 
which the Supreme Court held that, by virtue of 
Section 1006(a) of the Federal Aviation Act, the 
Courts have no power to review on the merits an 
order of the Civil Aeronautics Board involving for- 
eign air transportation which had been approved by 
the President) governs a situation in which a peti- 
tioner claims that awards made by the Board, with 
Presidential approval, exceed the Board’s power un- 
der the Act. Stated in another way does Waterman 
govern a situation where the action of the Board be- 
fore the matter reaches the President, is beyond the 
Board’s power to act? We think not for in the latter 
situation there is nothing legally to submit to the 
President. Clearly Waterman presupposes lawfully 
exercised Congressional authority in the Board’s ac- 
tion, in the first instance, as an indispensable predi- 
cate without which there is nothing Presidential ac- 
tion can approve. 

x ke 


“The deference Waterman accords to Presidential dis- 
cretion in matters of national defense and foreign 
policy as they bear on overseas air carriers, has no 
relevancy, where, as here alleged, the President pur- 
ports to approve a recommendation which the Board 
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was powerless to make; if indeed the Board has no 

power, then as a legal reality there was nothing be- 

fore the President.”” 121 U.S. App. D.C. at 123-24, 
348 F.2d at 352-53. [Emphasis added.] 

This holding of the American Airlines case was adopted, 
most recently, by the Second Circuit in Pan American World 
Airways, Inc. v. CAB, Nos. 510-11, decided July 20, 1967, 
in which that court stated: “We agree with the Court of 
Appeals for the District of Columbia Circuit that the Water- 
man case does not ‘govern a situation where the action of 
the Board, before the matter reaches the President, is be- 
yond the Board’s power to act.’”” (Emphasis added). These 
holdings are directly in point and clearly establish this Court’s 
jurisdiction to review the Board’s action in this case insofar 
as it is in excess of the Board’s statutory authority. 


The only argument which the Board made in its motion 
to avoid the controlling effect of these decisions is that both 
the Waterman and American Airlines cases involved foreign 
air transportation by United States air carriers while the 
present case involves foreign air transportation by foreign 
air carriers. The Board then pointed out that the judicial 
review limitation of Section 1006(a) of the Federal Aviation 
Act applies expressly to Board orders “‘in respect of a for- 
eign air carrier subject to the approval of the President un- 
der Section 801”, whereas this limitation applies to foreign 
air transportation by United States air carriers only by im- 
plication and decision of the Supreme Court of the United 
States. The Board then strained to argue that because of 
this, the holding of this Court in American Airlines applies 
only to Board action regarding foreign air transportation by 
United States carriers and not to Board action in excess of 
its statutory authority with respect to foreign air transporta- 
tion by foreign air carriers, such as involved in this proceed- 
ing. 

A reading of the Waterman and American Airlines deci- 
sions readily reveals the complete lack of merit in this Board 
argument. At the behest of the Board itself, the Supreme 
Court in Waterman unequivocally rejected this contention 
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that Board orders regarding foreign air transportation by 
foreign air carriers are to be treated differently than Board 
orders regarding foreign air transportation by United States 
air carriers for purposes of determining their reviewability 
under Section 1006(a) of the Act. The same is true of this 
Court’s decision in American Airlines. Indeed, the Ameri- 
can Airlines opinion, in discussing the Supreme Court’s Wa- 
terman opinion, specifically notes that Board orders regard- 
ing foreign air transportation by foreign air carriers are re- 
viewable to the same extent as its orders regarding such 
transportation to be performed by United States air carriers. 


“In Chicago and Southern Airlines Inc. v. Waterman 
Steamship Corp., 333 U.S. 103, 68 S. Ct. 431, 92 
L. Ed. 568 (1948) the Supreme Court held that or- 
ders granting or denying applications of citizen car- 
riers to engage in overseas and foreign air transpor- 
tation are exempt from Court of Appeals review 
under Section 1006 of the Civil Aeronautics Act to 
the same extent as are orders affecting foreign air 
carriers, since both types of orders are subject to 
Presidential approval.” 121 U.S. App. D.C. at 123, 
348 F.2d at 352. (Emphasis added.) 


In going on to hold that the Board orders regarding foreign 
air transportation subject to Presidential approval are, never- 
theless, subject to judicial review to the extent they are in 
excess of the Board’s power under the statute, the Ameri- 
can Airlines decision clearly determined that such orders in- 
volving foreign air transportation are reviewable regardless of 
whether they involve foreign or citizen carriers. 


The lack of any basis for the Board’s present contention 
to the contrary is further pointed out by the decision of this 
Court in British Overseas Airways Corp. v. CAB, 113 U.S. 
App. D.C. 76, 304 F.2d 952 (1962), where, in a case involv- 
ing a Board order concerning foreign air transportation by a 
foreign air carrier, this Court laid the foundation for its sub- 
sequent decision in American Airlines by suggesting that 
Board action in excess of its statutory authority would be 
held reviewable, notwithstanding the provisions of Section 
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1006(a) of the Federal Aviation Act. After noting the gen- 
eral non-reviewability of Board orders under Section 801 of 
the Act, this Court in the BOAC case stated: 


“This is not to say that there may not be a judicial 
remedy against administrative or even Presidential 
action beyond the scope of lawful authority, as de- 
fined by the Aviation Act. The petitions will ac- 
cordingly be dismissed without prejudice to inde- 
pendent proceedings in the District Court challenging 
the validity of the proposed regulations if and when 
promulgated.” (Emphasis added.) 


A further answer, if any be needed, to the Board’s attempt 
to distinguish the American Airlines holding from the pres- 
ent case is that the rationale of that decision is every bit as 
applicable to Board action in excess of its statutory author- 
ity regarding foreign air transportation by foreign air carriers 
as it is to such Board action involving foreign air transporta- 
tion by citizen carriers. The rationale of the American Air- 
lines decision, as shown by the previously quoted excerpts 
from that decision, is that where the Board action sought 
to be reviewed is action which the Board was powerless to 
take under the statute, then, legally speaking, “there is noth- 
ing Presidential action can approve” and the judicial review 
limitation of Section 1006, which is predicated upon such 
Presidential approval, is thereby rendered inapplicable. This 
rationale plainly applies here. Since the Board’s declination 
of jurisdiction over the foreign air carrier activities of the 
German tour operators here involved, was in excess of the 
Board’s statutory power, then, “as a legal reality” under the 
American Airlines rationale, it is of no effect insofar as Pres- 
idential approval and the limitation provision of Section 
1006 of the Act are concerned, and is thus subject to 
review and correction by this Court. 


Since the sole basis for the Board’s claim of total immu- 
nity from judicial review has thus been rejected not only by 
this Court within the past two years, but also by the United 
States Court of Appeals for the Second Circuit, within the 
last few months, further discussion of this point should be 
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unnecessary. However, in view of the emphasis which the 
Board’s Motion To Dismiss placed upon this issue, it should 
also be noted that the judicial review limitation of Section 
1006(a) of the Federal Aviation Act applies only to a Board 
order “subject to the approval of the President as provided 
in Section 801 of this Act,” and an absolute refusal by the 
Board to exercise its jurisdiction, even if it were within its 
statutory power, does not come within the scope of the 
Board orders which are “‘subject to approval of the President 
as provided in Section 801.’’ (Emphasis added). 


Section 801 of the Federal Aviation Act, 49 U.S.C. 
$ 1461, provides as follows: 


“The issuance, denial, transfer, amendment, cancella- 
tion, suspension, or revocation of, and the terms, 
conditions, and limitations contained in, any certif- 
icate authorizing an air carrier to engage in overseas 
or foreign air transportation or air transportation 
between places in the same territory or possession, 
or any permit issuable to any foreign air carrier un- 
der Section 402, shall be subject to the approval of 
the President. Copies of all applications in respect 
of such certificates and permits shall be transmitted 
to the President by the Board before hearing there- 
on, and all decisions thereon by the Board shall be 
submitted to the President before publication there- 
of.” (Emphasis added.) 


As the italicized portion of this section makes clear and as 
this Court has previously recognized, the only Board action 
regarding a foreign air carrier to which Section 801 pertains 
is the issuance or denial of a permit to a foreign air carrier 
or Board action which affects an issued permit.22 Such ac- 


See Pan American Grace-Airways Inc. v. CAB, 85 U.S. App. D.C. 
297, 299, 178 F.2d 34, 36 (1949). 


“The petitioner also argues that, under $ 801 of the Act, 
the Board could not dismiss its petition without presidential 
approval. That section provides that the ‘issuance, denial, 
transfer, amendment, cancellation, suspension, or revocation 


37 


tion, however, is not involved here. What is at issue here is 
the Board’s complete refusal to exercise its statutory juris- 
diction over the foreign air carrier activities of the German 
tour operators, thereby allowing them to engage in foreign 
air transportation without either applying for or obtaining 
the foreign air carrier permit required by the statute. Such 
a refusal to exercise jurisdiction is actually the antithesis of 
the action listed and made subject to Presidential approval 
by Section 801 since each of the various types of Board ac- 
tion specified in that Section clearly presupposes a prior 
exercise of jurisdiction by the Board in accordance with the 
statute. The Board’s refusal to exercise jurisdiction in this 
case, therefore, does not fall within the scope of the Board 
action referred to in Section 801. Since the review limita- 
tion provision of Section 1006 applies only to Board action 
subject to Presidential approval “‘as provided in Section 
801”, it accordingly follows that by its very terms the limi- 
tation of Section 1006 does not apply to the refusal to ex- 
ercise jurisdiction, here at issue. For this additional reason, 
it is plain that this Court does have jurisdiction in this pro- 
ceeding. 


Before concluding, one final observation about the posi- 
tion taken by the Board in its motion to dismiss should be 
made. That is, that if the Board’s action in this case, allow- 
ing both named and unnamed German tour operators to 
engage in foreign air transportation without applying for 
or obtaining the required permit, is not subject to any 
judicial scrutiny, then the Board is logically free to dis- 
regard the Act’s permit requirements with respect to any 


of, and the terms, conditions, and limitations contained in, 
any certificate authorizing an air carrier to engage in over- 

seas or foreign air transportation * * * shall be subject to 

the approval of the President. But, in the order complained 
of by Panagra, there was no issuance of a certificate, no de- 
nial of a certificate, no transfer, no amendment, no cancella- 
tion, no suspension and no revocation. So, the order was not 
of the sort which the statute says must be stamped with the 
sanction of the President.” (Emphasis added.) 
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and all other foreign air carrier operations. Under the 
Board’s theory no line can properly be drawn between such 
action with respect to German tour operators and similar 
action with respect to other forms of foreign air transpor- 
tation by other foreign air carriers, either direct or indirect. 


It requires little imagination to illustrate this point. One 
need only ask the question: Would the total bar to judicial 
review which the Board alleges to exist in this case also ap- 


ply: 


1. If, in addition to declining jurisdiction over the 
tour operators, named and unnamed here involved, 
the Board had also declined to exercise jurisdiction 
over Sudflug, the direct foreign air carrier which is 
to provide the aircraft and crew for the tour opera- 
tions? [Here, it must again be noted that the permit 
requirements of Section 402 and the review provisions 
of Section 1006 make no distinction between direct 
and indirect foreign air carriers.] 


2. If, in addition to the tour operators and Sud- 
flug, the Board had also declined to exercise jurisdic- 
tion generally over other unnamed German direct air 
carriers which desire to participate in inclusive tour 
operations between Germany and the United States? 
[For purposes of Section 402 and 1006, if the Board 
can refuse to exercise jurisdiction over unnamed Ger- 
man indirect air carriers with immunity, as it is trying 
to do here, would it not be equally free to do the 
same thing with respect to unnamed German direct 
air carriers? ] 

3. If, in addition to declining jurisdiction with re- 
spect to inclusive tour operations between Germany 
and the United States, the Board should also decline 
to exercise jurisdiction over any foreign air carriers, 
direct and indirect, participating in inclusive tour op- 
erations between any foreign country and the United 
States? [Under Sections 402 and 1006, what valid 
distinction can be drawn between German charter or 
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inclusive tour operations and those of other coun- 
tries? ] 

4. If, in addition to declining jurisdiction in the 
area of foreign inclusive tour operations, the Board 
should also decline to exercise jurisdiction generally 
over the operations of a specific foreign air carrier, 
such as Lufthansa or Air France? [Again, for pur- 
poses of the permit requirements of Section 402 and 
the review provisions of Section 1006 of the Act, 
what valid distinction can be drawn between a foreign 
air carrier of limited charter or inclusive tour author- 
ity and a major foreign air carrier of general operating 
authority, including charter and inclusive tour rights? ] 


5. Finally, if, in addition to the above, the Board 
should decline to exercise its jurisdiction generally 
over unnamed transatlantic (or transpacific) foreign 
air carriers of general authority? [Under Sections 
402 and 1006 of the Act, what legal distinction is 
there between this action and the action described in 
the preceding four hypothetical questions? ] 


The foregoing hypothetical questions answer themselves. 
Under the carte blanche claim of total immunity from judi- 
cial review which the Board is now making, no logical line 
of legal distinction can be drawn between its action in this 
case and any of the more drastic types of jurisdictional dec- 
linations described above. It is no answer for the Board to 
say, ““We wouldn’t think of performing in such an irrespon- 
sible manner, with respect to our statutory responsibilities”, 
or that it is “ridiculous and absurd to pose any such possi- 
bilities”. It is just as “statutorily irresponsible” for the 
Board to refuse to exercise jurisdiction over “unnamed for- 
eign tour operators’’, as it did in this case, as it would be 
for it to refuse to exercise its jurisdiction over named or un- 
named direct foreign air carriers, and so on down the line 
posed above. In short, while the above Situations are admit- 
tedly hypothetical, they nevertheless illustrate the inherent 
fallacy in the Board’s claim of total immunity from judicial 
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review. If the Board can do what it did in this case without 
being subject to judicial review and correction, then it could 
do the same thing in the other situations just described and 
the Courts would be powerless to step in and require the 
Board to adhere to the statutory command of Congress. 


CONCLUSION 


The Board does not dispute that by arranging, selling and 
conducting inclusive tour flights, by means of chartered air- 
craft and crew, between the Federal Republic of Germany 
and the United States, Scharnow, Touropa and the other 
unnamed German tour operators in this case will be acting 
as “foreign air carriers” within the meaning of the Federal 
Aviation Act. The Board has a positive and unqualified 
duty to exercise its jurisdiction over all foreign air carriers 
under and in compliance with Section 402 of the Act, 
directing that no foreign air carriers shall be allowed to en- 
gage in foreign air transportation without applying for and 
obtaining a permit from the Board and providing that the 
Board may issue such a permit only after hearing and a for- 
mal determination of fitness and public interest which is 
subject to approval or disapproval by the President. This 
was specifically admitted by the Board in the International 
Airfreight Forwarder Investigation case. It is also empha- 
sized in the dissent of Board member Gillilland when he 
stated: 

“The tour operators will be foreign air carriers en- 
gaged in foreign air transportation without the per- 
mit required by Section 402(a) of the Act. Neither 
tour operator possesses such a permit and the Board 
does not propose to issue one. Instead it declines 
to exercise jurisdiciton. There is no statutory basis 
for such disclaimer.” 


The Board has yet to meet the challenge of member Gillil- 
land’s dissent and cite statutory authority for its refusal of 
jurisdiction and by-passing of the Act’s permit procedures. 
No such authority is provided by the separate enforcement 
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provisions of Section 1002 of the Act, since a discretion to 
institute enforcement proceedings under Section 1002 against 
alleged third party violators of the Act does not give the 
Board, itself, a license to violate Section 402. 


Since the statute is both clear and unequivocal, the Board’s 
disregard of its requirements is also not excused by considera- 
tion of what the Board (as opposed to Congress) deems to 
be sound policy. Congress conclusively established the na- 
tional policy in this respect when it enacted the permit pro- 
visions of the Act. As shown by the Supreme Court’s deci- 
sion in the leading Humboldt case and by this Court’s decision 
in the more recent Folkways Broadcasting Co. case, supra, 
the Board has an absolute duty to comply with those provi- 
sions. By refusing to do so in this case, it plainly exceeded 
its statutory power. 


The Board’s main, if not only, defense here boils down to 
a claim that its action conceming foreign air carriers is to- 
tally immune from judicial scrutiny even where it is in ex- 
cess of its statutory authority. This claim, however, was 
specifically rejected by this Court in its decision in American 
Airlines v. CAB which established that this Court does have 
power to review and remedy Board action regarding foreign 
air transportation where it is in excess of the Board’s statu- 
tory power. The holding of the American Airlines case has 
since been reinforced by the Second Circuit’s Opinion in 
Pan American World Airways, Inc. v. CAB. The Board’s pur- 
ported distinction of these holdings on the grounds that they 
apply only to foreign air transportation by United States 
carriers has already been rejected both by the Supreme 
Court in the Waterman decision and by this Court in 
American Airlines. Both the rationale and the holding of 
the American Airlines case are directly in point here and, 
without more, conclusively establish this Court’s power of 
Teview. 


The Board’s refusal to exercise its jurisdiction over the in- 
direct air carrier activities of the German tour operators in 
this case, contrary to the Act’s hearing and permit require- 
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ments, is, therefore, both in excess of its statutory author- 
ity and subject to review and correction by this Court. It 
is immaterial which of these two consolidated cases now be- 
fore this Court is deemed by the Court to be the more ap- 
propriate forum for that review. All that is material is that 
the increasingly important underlying legal question be de- 
cided, that the Board’s refusal to exercise this jurisdiction 
be declared in excess of its statutory authority, that the 
Board’s action purporting to authorize the tour operators to 
engage in foreign air transportation without applying for or 
obtaining the permit be vacated, and that the case be re- 
manded to the Civil Aeronautics Board with directions to 
proceed as required by the Act. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Intervenor-Appellee, the questions 
presented are: 


1. Whether, the President having approved Order No. 
E-24697, this Court has jurisdiction to review or to 
grant all or any of the relief sought by petitioners? 


. Whether Section 402 of the Federal Aviation Act of 
1958 precludes the Board from carrying out the 
complex statutory goals of that Act—including the 
obtaining of valuable rights from foreign govern- 
ments—by regulating German tour operators who 
are not in the U.S. through the imposition of 


restrictive conditions on the direct carrier, Sudfiug, 
which is in the U. S.? 


. Whether the Board abused its discretion and com- 
mitted reversible error by including restrictive condi- 
tions in authority it granted to a direct German air 
carrier instead of requiring German tour operators 
to obtain individual permits under Section 402 of 
the Act? 


INDEX 


CoUNTERSTATEMENT OF THE CASE 
Strarvres Iwvoivep 


I. Conditioned Authority To Sudflug Provided Ef- 
fective And Continuing Regulation Of Tour Op- 
erators. The Board Reacted Responsibly And 
Efficiently To Its Statutory Obligations 


A. The Regulatory Method Chosen by the Board 
to Regulate Tour Operators in Foreign Coun- 
tries by Imposing Conditions on the Direct 
Air Carrier Operating to the United States 
Was Reasonable, Lawful and Effective. It 
Should Be Affirmed 


. Administrative Agencies Have Broad Disere- 
tion to Adopt a Method of Regulation Appro- 


priate to Effectuate the Policy of the Act 
They Are Entrusted to Administer 


II. Even If The Regulatory Device Chosen By The 
Board Reflects An Exercise Of Less Than The 
Totality Of Its Jurisdiction, Its Abstention— 
Absent A Showing Of Public Injury—Is Clearly 
Within Its Discretion 
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COUNTERSTATEMENT OF THE CASE 


These consolidated cases are brought by two large United 
States air carriers, Pan American World Airways, Inc. 
(Pan Am) and Trans World Airlines, Inc. (TWA), who 
hold certificates of public convenience and necessity for 
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operations between the United States and a large number 
of points throughout the world, including points in the 
Federal Republic of Germany. They seek to invalidate, 
in part, a Presidentially approved decision and order? 
of the Civil Aeronautics Board (CAB) temporarily 
authorizing a small German airline—Intervenor, Sudflug ? 
—to engage in certain limited charter operations between 
Germany and the United States. No. 20860 is a petition 
for direct statutory review of the order under Section 1006 
of the Federal Aviation Act of 1958 (49 U.S.C. § 1486). 
No. 21,149 is an appeal from the District Courts’ dismissal, 
for lack of jurisdiction and failure to state a claim upon 
which relief can be granted, of a complaint for declaratory 
judgment and mandamus challenging the same Board 
action. 


As we understand it, Petitioners-Appellants are not 
challenging that part of the Presidentially approved order 
of the Board which granted Sudflug the permit authority 
(J.A. 65-67) to undertake the inclusive tour charter 
flights. Rather they seek review of the Board’s deter- 
mination not to exercise direct jurisdiction over the tour 
operators who will organize the tours in Germany and 
who will charter Sudflug’s aircraft for the transportation 
of the tour patrons. This, they say, constitutes an abdica- 
tion of the Board’s regulatory responsibilities under the 
Act which, although it involves the issuance of a permit to 
foreign air carriers subject to Presidential approval,* is, 
nevertheless, reviewable by this Court. 


1 Order E-24679, J.A. 52-65. 
2Full name: Sudflug Suddeutsche Fluggesellschaft mbH. 


3 Section 801(a) of the Act (49 U.S.C. § 1461) requires that any permit 
issuable to any foreign carrier shall be subject to the approval of the Presi- 
dent. Section 1006(a) of the Act (49 U.S.C. § 1486(a) in effect provides, 
in part, that orders issuing permits to foreign air carriers subject to the 
President’s approval are not reviewable by the courts of appeals of the 
United States. 
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In essence, these consolidated cases present two issues 
for this Court’s resolution: (1) whether this Court has 
jurisdiction to review the Board’s order authorizing in- 
elusive tours by a foreign air carrier and foreign tour 
operators after it has been approved by the President; 
and (2) assuming that such jurisdiction to review exists, 
did the Board abuse its administrative discretion and act 
in excess of its statutory authority in adopting the 
regulatory method it chose to regulate inclusive tours 
organized and operated by foreign carriers and tour 
operators. Intervenor Sudflug will rely on Respondent- 
Appellee’s brief with respect to the first question and will 
address itself only to the second question. 


The Board Proceedings 


The Board’s order here under review developed from 
Sudflug’s application’ for an amendment to its existing 
foreign carrier permit to authorize it to operate inclusive 
tour charters between Germany and the United States 
during the period of its existing permit (J.A. 9-10). As 
the Court is aware, an ‘‘inclusive tour”? is a round trip 
tour which includes not only the basic air transportation 
but also some, if not all, land arrangements.* ‘Inclusive 
tour charters’’ are arrangements by which the air carrier 
charters the aircraft to a ‘‘tour operator’? who sells the 
inclusive tour to a ‘‘tour group.’’ 


In its application, Sudflug proposed to operate 30 in- 
clusive tour charter flights from Germany to the United 
States in 1967. Sixteen of the 30 flights were to be operated 
between Frankfurt and New York under a joint charter 
arrangement with two German tour operators—Scharnow ° 


4 This application was forwarded to the Board through appropriate diplo- 
matic channels pursuant to 14 C.F.B. 211.2 and a copy of the application was 
transmitted to the President in accordance with Section 801 of the Act. 

5 Such as hotel accommodations, meals, sightseeing, ete. Sce American Air- 
lines Inc. v. CAB, — U.S. App. D.C. —, 365 F. 2d 939 (1966). 


6Full name: Scharnow-Reisen GmbH., Kommanditgesellschaft. 
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and Touropa*—which would charter Sudflug’s 164-seater 
DC-8 on a 50-50 basis. (J.-A. 40-41) The remaining 
fourteen inclusive tour charters were to be handled by 
other German tour operators. 


Hearings were held on Sudflug’s application before a 
Board Examiner. Extensive evidentiary presentations 
were made by Sudflug, Scharnow and Touropa as to their 
inclusive tour proposal (J.A. 40-43); their organization, 
operating and financial experience (J.A. 38-40, 44 n. 13); 
and the desirability of the proposed service (J.A. 43-45). 
In addition, the Under Secretary of Commerce for Trans- 
portation filed a statement on behalf of the Department 
in support of Sudflug’s application taking the position that: 


“¢ |. inclusive tour service—the type of service 
which would be provided by the applicant—is con- 
sistent with the aims of our national transportation 
policy, that it will promote and encourage the develop- 
ment of air transportation and that it should represent 
an important aspect of our total domestic and inter- 
national air transportation system. It is also consistent 
with the policy of encouraging the free flow of inter- 
national commerce. 
* * * * * 

‘While the Department supports this application 
because it considers it sound in the light of overall 
transportation policy, it is also important to note that 
the service to be offered can be expected to make a 
net contribution to our balance of payments deficit and 
help close the travel gap.”’ 


The witnesses for the tour operators and Sudflug 
testified as to the tour industry in Germany, generally, and 
in particular as to their own operations. It was shown 
that inclusive tours have been operated in Germany for 
more than twenty years; that the inclusive tour charter 


7Full name: TOUROPA-DER Deutsches Reiseburo GMBH.-Hamburg- 
Amerikanische Packetfahrt-Actien-Gesellschaft-Norddeutscher Lloyd-Amtliches 
Bayerisches Reisebuero GMBH.-Reisebuero Dr. Carl Degener KG. 
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has been highly successful and popular with the German 
population; and that the tour industry in Germany and 
in particular Scharnow and Touropa had vast experience 
in this form of transportation and had the financial ability 
to mount the proposed operation. (J.A. 39-42) Counsel 
for Petitioners Pan Am and TWA participated in and 
were free to inquire into any aspect of tour operations in 
Germany, and they did participate in cross-examination. 
All that a hearing could afford to the Petitioners as to 
the qualifications of Scharnow and Touropa, and with 
respect to how all German tour operators would work with 
Sudflug, was available in this proceeding. 


In his recommended decision, the Examiner, after care- 
fully reviewing all the evidence found that ‘‘there is no 
real doubt concerning the fitness and qualifications of 
Sudflug and the tour operators to mount the type of 
operation contemplated by Sudflug’s application . . .” 
(J.A. 46). He also determined that ‘‘the grant of the 
authority sought would have no demonstrable adverse 
effect on any other carrier’’ (J.A. 47).° Nevertheless, the 
Examiner recommended that Sudflug’s application be 
denied as not being in the public interest (J.A. 51). His 
reasons for denial were twofold: 


First, since under Sudflug’s proposal the essential nature 
and ingredients of the inclusive tour charters would be 
determined by the tour operators themselves, with no 
limitations or restrictions,® this would produce ‘significant 
deviations from the inclusive tour charter concept which, 


8 Significantly, neither Pan Am nor TWA presented any estimate of the 
diversion of their revenues, if any, that might result from Sudflug’s contem- 
plated operations. Lufthansa, the German scheduled air carrier, which pro- 
vides inclusive tours in connection with its scheduled transatlantic services 
and also operates transatlantic charters, did not interpose an objection to 
Sudflug’s application (J.A. 45-46). 


®The only restrictions suggested by Sudflug’s application dealt with the 
time, place and manner of operation rather than with the basic ingredients of 
the charters themselves (J.A. 47). 
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if permitted, would tend to distort the fundamental dis- 
tinction between group carriage and individually ticketed 
travel”? (J.A. 48).2° He was of the view that, if the Board 
granted these ‘‘open-ended arrangements”’, it would be 
abdicating “‘its function of assuring that a prospective 
award meets at least the rudimentary tests for the type of 
authorization sought’’ (J-A. 50). 


Secondly, since, at the time of his decision, inclusive tour 
charters had not been authorized for U.S. supplementals, 
he was of the view that international comity and reciprocity 
did not require the grant of the proposed service to a 
foreign supplemental carrier (J.A. 50-51). Because he 
recommended a denial of Sudfiug’s application, he found it 
unnecessary to consider the requests of the tour operators 
that the Board either disclaim jurisdiction as to them or 
declare that it would not exercise jurisdiction over them. 


Exceptions to the Examiner’s decision were filed by 
Sudflug, and oral argument was held before the Board at 
which the Petitioner, Pan Am, participated. Thereafter, 
the Board transmitted its opinion and order to the President 
recommending that Sudflug’s application be granted 
subject to a number of limitations hereinafter discussed 
in detail. The Board’s recommendation was approved on 
January 30, 1967, by the President and it was made public 
the following day. 


In its opinion recommending the issuance of Sudflug’s 
permit, the Board concurred in and adopted the Examiner’s 
findings with respect to Sudflug’s and the German 


10 He was concerned with the fact that the minimum tour proposed by the 
German operators did not meet any of the requirements prescribed by the 
Board with respect to domestic inclusive tour charters set out in Part 378 of 
the Special Regulations. The Examiner found that Sudflug’s proposal 
deviated from the standards of Part 378 by contemplating more than one 
tour operator per charter flight, no limit on the number of tour groups that 
would be carried on the same aircraft, a stay at fewer than three destinations, 
and a tour price less than 110 per cent of the lowest applicable scheduled fare, 
with freedom to lower the tour price without limitation (J.A. 47-48). 
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operators’ fitness to mount the proposed operation and 
that there would be no adverse impact on any other carrier 
(J.A. 54). The Board then analyzed the two considerations 
advanced by the Examiner recommending denial, i.e., that 
the proposal contained significant deviations from the in- 
clusive tour charter concept and that international comity 
and reciprocity did not require the grant of authority 
herein sought. As to the latter consideration, the Board 
found that, in view of its decision in the Reopened Trans- 
atlantic Charter Investigation” granting supplemental 
U.S. carrier authority to conduct inclusive tour operations 
to points in Europe, including Germany, 


considerations of comity and the public interest in 
obtaining landing rights in Germany for inclusive tour 
charters operated by U.S. supplemental air carriers 
provide additional justification for granting Sudfiug’s 
application [J.A. 56]. 


An important factor in support of Sudflug’s operations, 
the Board found, was that it would promote and stimulate 
German tourism to the United States with the concomitant 
effect of reducing the United States balance of payments 
deficit—a factor which the Department of Commerce ad- 
vanced in support of Sudflug’s application (J.A. 55-56, 
17-18). 


With respect to the Examiner’s view that a certification 
of these ‘“‘open-ended arrangements’? would amount to an 
abdication by the Board of its regulatory duty of main- 
taining the distinction between group carriage and indi- 
vidually ticketed travel, the Board noted that Sudflug and 
the tour operators had receded from their original position 


11 Docket 11908, Order E-24240. While this decision was set aside by the 
United States Court of Appeals for the Second Circuit on the ground that 
the Board did not have statutory power to authorize inclusive tour charters 
by U.S. supplemental air carriers, Pan American World Airways, et al. v. 
CAB, No. 30947-8, decided July 20, 1967, it is in direct conflict with this 
Court’s decision in American Airlines v. CAB, supra. 
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and were willing to modify their charter proposal so as 
to meet three of the four standards set forth in Part 378 
of the Special Regulations applicable to domestic inclusive 
tour charters.” 


Sudflug, however, took the position that, in order to tap 
the German tourist market, it could not meet the require- 
ment imposed on domestic inclusive tour charters that the 
tour price charged the passenger must be not less than 
110 percent of the lowest applicable scheduled fare. After 
noting its concern over this matter, the Board concluded 
that, because of the experimental nature of Sudflug’s 
proposal, the fact that it could re-examine the authority 
granted at any time in light of actual experience, and in 
view of the other countervailing public interest factors 
involved," it would not require the 110 percent limitation. 
Thus, Sudflug’s willingness to accept the above-outlined 
limitations to its inclusive tour charter authority, and the 
certification of U.S. supplementals to conduct similar 
service to European markets, including Germany, led the 
Board to conclude that there had been ‘‘a sufficient change 
in the public interest aspects of Sudflug’s request . . . 
to warrant its grant . . .’’ (J.A. 55). 


By imposing the above-outlined conditions requiring the 
proposed inclusive tours to meet the standards of Part 378 
on Sudflug’s permit authority (J.A. 65-67), the Board thus 


12(1) that each tour include an overnight stay at a minimum of three 
points at least 50 miles apart, (2) that no more than one tour operator may 
charter any one flight, and (3) that no more than three tour groups may be 
included on the same aircraft. The Examiner, in his decision, recognized 
that, as a matter of regulatory policy, there is no requirement that inclusive 
tour charters for foreign air carriers must necessarily meet all of the standards 
prescribed for domestic operations of supplemental air carriers (J.A. 48-49). 


13 Supra, p. 4. 


14 The Examiner, in his opinion, noted that the minimum JATA tour price 
per passenger of $400 is too high to attract German tourists to the United 
States in significant numbers since the average tourist is in the habit of spend- 
ing about a month’s wages on his vacation (range—$250-$350) (J.A. 45). 


9 


exercised its regulatory res 
‘fundamental distinction 
individually ticketed travel.’? 
turned to the question of Ww 
interest—in order to effectuat 
to exercise its jurisdiction in it 
tour operators, It found that 
policies of the Act would not 
direct jurisdiction over the to 
attempt to directly regulate t 
airline would cause undesira 
outweigh any possible benefit 
furthering the policies of t 
(J.A. 57-59) that the direc 
operators is not required: 


1. to protect American flag carriers, since any adverse 
effect which they may sustain from activities of 
foreign tour operators would be negligible, 


. for the safety of the tour passengers, since the 
Board will continue to require the direct air carrier, 
who will be responsible for the operation of the 
aircraft, to demonstrate in an appropriate pro- 
ceeding under Section 402 of the Act that it is fit, 
willing, and able in terms of financing, organization, 
equipment, personnel, and otherwise to perform the 
air transportation, and 


. to assure that the ‘inclusive tours’? would not 
deviate from the inclusive tour charter concept, 
since appropriate limitations ean be imposed on the 
foreign aircraft operating carrier’s permit to main- 
tain the distinction between group carriage and 
individually ticketed travel. 
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The Board then noted that, if it were to enter the field 
and exercise direct jurisdiction over the tour operators, 
its “‘control would be directed mainly to the quality of the 
service provided by foreign tour operators to foreign- 
originating tour groups—a matter which concerns primarily 
the foreign authorities [J.A. 58, emphasis supplied].’’ Any 
attempt, on the other hand, to give extraterritorial effect 
to United States laws in order to regulate the quality of 
service provided would, in effect, deny to foreign govern- 
ments their right to regulate their citizens and prejudice 
the ability of U.S. tour operators to obtain needed 
authority from foreign countries for their own service 
(J.A. 57-58)2° Moreover, effective regulation of foreign 
operators from a practical viewpoint would be administra- 
tively infeasible. 


Finally, the Board noted that non-assertion of detailed 
jurisdiction would not mean abandonment of the field to 
unqualified tour operators, since the permit which it recom- 
mended that Sudflug be issued contained a condition 


reserving the right to require advance approval of indi- 
vidual inclusive tour charters if the Board should find a 
need for remedial action to protect the public interest 
(J.A. 58). 


As previously indicated, the Board’s order authorizing 
the issuance of the permit to Sudflug was approved by the 
President on January 30, 1967, and the approval was made 
public the following day. Appellants-Petitioners filed no 
petition for reconsideration before the Board. 


Court Proceedings 


Appellants-Petitioners sought review of the Board’s 
presidentially approved order both in this Court and the 


16 The Board reasoned that it would be extremely burdensome for foreign 
tour operators to comply with the hearing and other requirements of Sections 
402 and 801 of the Act. This in turn would discourage potential tour op- 
erators from entering the field and thereby inhibit the development of inclu- 
sive tours (J.A. 57-58). 
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District Court. The petition-to-review proceeding in No. 
20860 seeks direct review by this Court of the Board’s 
declination of jurisdiction. The District Court suit sought 
declaratory judgment to the effect that the Board’s 
declination of jurisdiction was in excess of its authority 
and also the issuance of a writ of mandamus directing the 
Board to exercise jurisdiction. By motion filed in this 
Court, Petitioners requested that No. 20860 be held in 
abeyance pending disposition of the District Court suit. 


By order of June 28, 1967, Judge McGarraghy of the 
District Court dismissed Petitioners’ declaratory judgment 
and mandamus action for lack of jurisdiction or, in the 
alternative, for failure to state a claim upon which relief 
can be granted (J.A. 137). Then followed the appeal from 
the District Court’s order in No. 21149. The petition for 
review in No. 20860 and the appeal in No. 21149 were con- 
solidated for purposes of briefing, argument and decision 
by this Court’s order of August 30, 1967. 


On September 22, 1967, Sudfiug filed a motion for leave 
to intervene in the consolidated cases. Intervention was 
granted by this Court’s order of October 5, 1967. 


STATUTES INVOLVED 


The provisions of the Federal Aviation Act of 1958, 49 
U.S.C. § 1301, et seqg., involved in these consolidated cases 
are set forth in the Appendix, infra, pp. 28-30. 


SUMMARY OF ARGUMENT 


Intervenor, Sudflug, agrees with and adopts as its own 
the position taken by the Board in its Brief and the argu- 
ments in support thereof that Order No. H-24697, having 
obtained Presidential approval, is not reviewable by this 
Court. Therefore, No. 20,860 should be dismissed for lack 
of jurisdiction and the District Court’s determination in 
No. 21,149, that it lacked jurisdiction, should be affirmed. 
The Court, however, may choose to avoid the jurisdictional 


12 


issues by finding on the merits that the Board’s determina- 
tion herein was within its administrative discretion. The 
arguments here advanced will be addressed to that 
proposition. 


1. The Board’s regulatory responsibility under the 
Federal Aviation Act of 1958 should not be appraised solely 
under the language of Section 402, as Petitioners contend, 
but rather in light of the overall Congressional policy em- 
bodied in the Act and the effect that a strict application 
of Section 402 would have on the Board’s ability to carry 
out that policy. The Board was here required to reach a 
balance among the Congressional goals of developing an 
air transportation system designed to meet the require- 
ments of our foreign commerce under Section 102 and 
maintaining a licensing system under Section 402—the 
meanwhile avoiding retaliatory action by foreign govern- 
ments against U.S. operators through adherence to the 
principles of international comity and reciprocity. 


The Board’s order here under review took into account 
the several Congressional objectives and adopted a 
regulatory scheme which reaches such a balance. By sub- 
jecting the foreign tour operators to regulation through 
the imposition of conditions and limitations on the direct 
air carrier’s permit, the Board achieves an administratively 
sound result which (1) fulfills its regulatory obligations 
under the Act and (2) provides a basis for obtaining 
foreign concessions designed to further the Board’s 
declared policy that inclusive tour carriage for U.S. 
supplemental operators is required by the public con- 
venience and necessity. 


2. Administrative agencies have been accorded broad 
discretion in the manner in which they are to effectuate 
the statutory policy contained in the Acts they are entrusted 
to administer. It is not the precise method employed but 
rather the end results of the agencies’ determination which 
is important. FPC v. Hope Natural Gas Co., 320 U.S. 591 
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(1944). Courts have consistently recognized that the 
administrative process should not be fettered by judicial 
notions as to the best means of implementing statutory 
policy; that the relation of remedy to policy is peculiarly 
a matter for administrative competence. American Power 
€ Light Co. v. SEC, 329 U.S. 90 (1946) ; General Protective 
Committee v. SEC, 346 U.S. 521 (1954); FPC v. Trans- 
continental Gas Pipe Line Corp., 365 U.S. 1 (1961). 


(3) Even if the regulatory device chosen by the Board 
reflects an exercise of less than the totality of its jurisdic- 
tion, its abstention is clearly within its discretion. The 
Courts have recognized that administrative agencies may 
properly decline to exercise jurisdiction when they have 
found that the policies of the Acts under which they 
operate would not be furthered by such exercise. NLRB v. 
Denver Building & Const. Trades Council, 341 U.S. 674 
(1951) ; Guss v. Utah Labor Relations Board, 353 U.S. 1 
(1957); Area Rate Proceeding, Docket AR61-1, et al., 34 
F.P.C. 159 (1965). 


While Courts have ordered administrative agencies to 
exercise their jurisdiction in situations where failure to do 
so would provide a “‘gap”’ in the regulatory scheme con- 
templated by the Act, no such ‘“‘regulatory gap”’ exists in 
this case, nor would any regulatory purpose be served by 
exercising jurisdiction over the foreign tour operators. By 
failing to treat the permit requirements of Section 402 as 
mandatory, the Board did not abuse its discretion; its 
action here did not constitute reversible error. 
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ARGUMENT 


Il. CONDITIONED AUTHORITY TO SUDFLUG PROVIDED EFFEC- 
TIVE AND CONTINUING REGULATION OF TOUR OPERA- 
TORS. THE BOARD REACTED RESPONSIBLY AND EFFI- 
CIENTLY TO ITS STATUTORY OBLIGATIONS 


The Board, in the order under attack, held in essence 
that it would regulate German inclusive tour operators who 
are not in the United States by the device of imposing 
conditions on the direct air carrier’s permit which author- 
ized the inclusive tour charters—the only authority under 
which the tour operators could conduct the proposed tours. 
This regulatory device, although repeatedly referred to 
as a “refusal to exercise jurisdiction’’, is not so regarded 
by Sudflug, which not only feels ‘the point of the spear’’ 
but must impose and police the ordered regulatory scheme 
on all tour operators who seek to use its aircraft to provide 
inclusive tours to the United States. 


Sudflug is not at this stage objecting to the conditions 
imposed on it and the tour operators by the Board. 
Sudflug contends, however, that the Board is imposing a 
regulatory scheme on Sudflug and German tour operators, 
which, although differing from the one imposed by the 
Board on airlines operating aircraft or United States tour 
operators, nevertheless remains a viable regulatory scheme 
and reflects an exercise of jurisdiction which imposes far 
more stringent conditions on tour operators than are im- 
posed in Germany.”7 The German tour operators in this 
proceeding met a heavier procedural burden than is im- 
posed on United States tour operators. German tour 
operators submitted voluminous evidence, they appeared at 
a hearing, and were subjected to cross-examination not only 


17 Inclusive tours have been operated in Germany for more than twenty 
years. As many as 3,000,000 German passengers use this form of vacation 
travel annually, whereas it is a relatively unknown and new method of touring 
in the United States. We bring this to the Court’s attention only to under- 
score that, to the extent the Board imposes any regulations on German tour 
operators, it is injecting itself—an agency inexperienced in this type of 
operation—into German internal affairs. 
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about their qualifications but also about tour practices in 
Germany. On the other hand, United States tour operators 
are not subjected to any such hearing and cross-examination 
procedure (Board’s Special Reg. 378, 14 C.F.R. Part 378). 


In addition, even after the hearing, the German tour 
operators, at the Board’s discretion, remain subject to a 
review and approval of proposed operations in a manner 
similar to that applicable to U.S. operators (J.A. 66). 


A. The Regulatory Method Chosen by the Board To Regulate 
Tour Operators in Foreign Countries by Imposing Condi- 
tions on the Direct Air Carrier Operating to the United 
States Was Reasonable, Lawful and Effective. It Should 
Be Affirmed 


The regulatory responsibilities of the Civil Aeronautics 
Board in this proceeding should not be appraised solely 
under the language of Section 402, as Petitioners contend, 
but, rather, in light of the overall Congressional policy 
embodied in the Act and the effect that a strict application 
of Section 402 would have on the Board’s ability to carry 
out that policy. The Fifth Circuit’s recent opinion in 
Transcontinental Bus System, Inc. v. CAB, recognized this 
principle and determined the Board’s authority, not from 
the literal language of one section, but from the overall 
regulatory scheme contained in the Act.!® 


The Civil Aeronautics Board has been entrusted by 
Congress with the responsibility for encouraging and 
developing an air transportation system properly adopted 
to the present and future needs of the foreign and domestic 
commerce of the United States.1® Moreover, the Board, 


18 Nos. 22791, et al., July 24, 1967. In that case the Court found that, 
although Section 403(a) of the Act specifically enumerated the classes of 
persons entitled to be given reduced-rate transportation, the Board nevertheless 
had the statutory power to approve preferential rates to other classes of 
persons not specifically enumerated because national considerations required 
it and the classification would not be discriminatory under Section 404(b). 


19 Section 102(a) of the Federal Aviation Act, 49 U.S.C. § 1302. 
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in performing its regulatory responsibilities, must take into 
consideration treaties binding on the United States and the 
laws of foreign countries.” One of the key treaties which 
the Board must take into account is the Chicago Conven- 
tion," Article 5 of which gives every foreign nation, a 
party thereto, the power to impose on U.S. supplemental 
operators * such ‘‘. . . regulations, conditions or limita- 
tions as it [a Chicago Convention signatory] may consider 
desirable.’’ * 


The Board is therefore required to reach a balance among 
the Congressional goals of developing an air transporta- 
tion system to meet the requirements of our foreign com- 
merce under Section 102, maintaining a licensing system 
under Section 402 and yet avoiding retaliatory action by 
foreign governments against U.S. operators under Article 
5 of the Chicago Convention.* In addition, principles of 


20 Section 1102 of the Federal Aviation Act, 49 U.S.C. § 1502. 
21 Convention on International Civil Aviation, 61 Stat. 1180. 
22 Domestic carriers providing service of the sort provided by Sudflug. 


23It should be noted that the possibility of retaliation against U.S. sup- 
plemental carriers and U.S. tour operators by foreign governments is 2 
greater threat than is posed against Petitioners Pan Am and TWA. The 
operations of those scheduled airlines are governed by a different article 
(Article 6) of the Chicago Convention and are protected under bilateral 
agreements between U.S. and foreign governments which confine foreign 
retaliation to previously acceptable channels. Thus, there is no mention in 
Article 6, as there is in Article 5, that the foreign government can impose 
such ‘‘regulations, conditions or limitations as it may consider desirable.’’ 
Rather, the limitations and conditions are imposed in bilateral agreements 
which specify the limitations by agreement between governments. 


4 The potential retaliation on U.S. aircraft operators could be devastating 
in several ways. First, the conditions which can be imposed by any foreign 
government can be severe, i.¢., a lengthy proceeding for approval, costly sub- 
mission of business details about advertising and ticket sales in remote coun- 
tries, high bonds to protect passengers, etc. Since Article 5 of the treaty 
doesn’t specify that the conditions imposed by a foreign government must be 
reasonable, it authorizes whatever conditions the foreign government considers 
“‘desirable’’. Secondly, and more obstructive, would be the multiplicity and 
variety of the requirements. Thus, each foreign country could require the U.S. 
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international comity and reciprocity require that we give 
to foreign carriers the same rights we seek for our 
domestic carriers operating in foreign commerce. The 
Board’s order under review represents an attempt by the 
Board to develop a regulatory scheme which meets all these 
requirements. 


The Board had before it the application of a German 
supplemental air carrier (Sudflug) for authority to conduct 
German-originating ‘‘inclusive tour charters’’ to the United 
States—a situation in which international comity and 
reciprocity required the grant of the foreign carrier’s 
application in order to clear the way for obtaining landing 
rights for the recently authorized inclusive tour charters 
to be operated by United States supplementals.* 


At the time of this decision, no foreign permissions for 
U.S. operators of inclusive tours were yet in hand. Only 
60 odd days had passed since the Board had authorized 
U.S. carriers and tour operators to make plans and applica- 


tions abroad.** Faced with its duty under Sections 1102 
and 402 to consider how its requirements on foreign 
operators would affect foreign requirements on U.S. 
operators as they proceeded to seek rights abroad, there 
can be no possible doubt that the reception by foreign 


tour operator to purchase insurance and bonds in its country. (The U.S. 
requires bonds of U.S. tour operators.) If 20 or even 10 foreign countries 
each required that a $500,000 bond be purchased in its country, the U.S. 
operators could face a destructive imposition, The incitement of such 
retaliatory regulations must be one of the most pressing threats the Board 
must consider under Section 1102 whenever it deals with foreign supplemental 
air carriers and tour operators under Section 402. 


25 Previously, the Board had recommended to the President, and he had 
approved, that the public convenience and necessity required similar inclusive 
tour charter service by domestic supplemental carriers to points in Europe, 
including Germany. Reopened Transatlantic Charter Investigation, supra. 


26 Order E-24240, approved by the President on September 27, 1966, author- 
ized inclusive tour operations by U.S. carriers and tour operators. The 
Board reached its decision on the Sudflug application on December 1, 1966 
(S.A. 52). 
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governments of the applications of U.S. tour operators and 
supplemental carriers was very much on the Board’s mind 
at the time it had the Sudflug application before it. 


It had two basie choices: (1) it could have imposed on 
each tour operator extensive permit requirements under 
Section 402 and risked retaliatory action against the United 
States operators, or (2) it could regulate the tour operators 
by placing appropriate conditions on Sudflug’s permit 
authority—the only German carrier that could provide the 
inclusive tour charters to the United States—and thus avoid 
the regulatory problems and adverse consequences that 
could result from subjecting the foreign tour operators to 
all the requirements conceivable under the Act. Having 
first determined that no regulatory purpose would be served 
by imposing the exhaustive requirements possible under 
the Statute, the Board chose the latter course. 


It took into account the several Congressional objectives 
and, applying its specialized expertise, adopted a regulatory 
scheme best suited to carrying out those objectives. First, 
it sought to encourage tour operators to develop travel to 
the U.S. to offset our deficit in payments (J.A. 55). More 
detailed and onerous licensing requirements on tour 
operators, the Board found, ‘‘. . . could discourage 
potential tour operators from entering the field and thereby 
inhibit the development of inclusive tours.’’ (J.A. 57-58). 


Secondly, the Board considered the needs of U.S. tour 
operators to obtain rights abroad and chose to hold to 
an essential minimum the impositions on foreign operators, 
because to do otherwise ‘‘. . . would deny effective 
reciprocity and prejudice the ability of U.S. operators to 
obtain needed authority from foreign countries for their 
own services’’ (J.A. 58, emphasis supplied). 


Petitioners would undo this economically sound, adminis- 
tratively practical, and politically astute action by asking 
this Court to compel the Board to adhere to the literal 
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language of the statute and engage in a wholly empty 
legalistic exercise of specifically licensing small foreign 
tour operators. The Board has given cogent and valid 
reasons why subjecting those tour operators to the permit 
requirements of Section 402 would not further the policies 
of the Act.27 (See, supra, 7-10). It has pointed out why 
it is not required for the safety of the tour passengers 
since the Board will have control over the direct air carrier, 
who will actually be responsible for the operation of the 
aircraft, and why it is not necessary to protect the 
American flag carriers, i.e., petitioners, since any deter- 
mination of adverse effect which U.S. carriers may sustain 
from the activities of the tour operators can be made, as 
was done herein,” in the proceeding granting the foreign 
supplemental carrier the authority to conduct the inclusive 
tour charter. Clearly, the Board’s action is consistent with 
the highest traditions of administrative regulation of 
industry—the object of which, in Mr. Justice Jackson’s 
terms, is the performance of economic functions, not the 
performance of legalistic rituals.” 


In those areas where regulation of the operations of 
the tour operators was necessary—+.e., the maintenance 
of the fundamental distinction between individually- 
ticketed travel and group carriage—the Board exercised its 
regulatory powers and subjected the tour operators to 
regulation by imposing conditions and limitations in 
Sudflug’s permit authority—the only authority under which 
the tour operators could perform the inclusive tours. (See, 
supra, p. 8). The only area in which the Board was not 
exercising control over the tour operators was with respect 
to the quality of the service provided by foreign tour 


27In fact, the Board advanced a number of reasons, discussed infra, why 
such exercise would defeat some basic aims and policies of the Act. 


28 The Board found that ‘‘any adverse effect which they may sustain from 
activities of foreign tour operators should be negligible’’ (J.A. 58). 


29FPC v. Hope Natural Gas Co., 320 U.S. 591, 629 (1944) (dissenting 
opinion). 
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operators to foreign-originating tour groups—a matter 
which concerns primarily foreign authorities. 


In summary, the regulatory method adopted by the Board 
achieves an end result which is consistent with the intent 
of Congress and the Board’s regulatory responsibilities 
under the Act. The regulatory scheme adopted is fair, 
effective and practical and should be accepted by this Court 
as a valid exercise of the Board’s administrative discretion. 


B. Administrative Agencies Have Broad Discretion To Adopt 
a Method of Regulation Appropriate To Effectuate the 
Policy of the Act They Are Entrusted To Administer 


We have shown that the Board’s order herein meets 
the various objectives of the Act and adopts a regulatory 
scheme which is reasonable. Therefore Petitioners’ al- 
legations that the Board abdicated its regulatory respon- 
sibilities and acted in excess of its statutory authority, 
are clearly without merit. Their case rests entirely upon the 
fact that Section 402 provides that no foreign air carrier 
shall engage in foreign air transportation without a foreign 
air carrier permit issued by the Board. They, thus, in- 
sist that the literal language of the Act deprives the Board 
of any discretion in the manner of asserting jurisdiction 
and regulating foreign indirect carriers. Such a propo- 
sition has been repeatedly rejected by the Courts. 


The Supreme Court has left to administrative agencies 
the responsibility of selecting the means of implementing 
statutory policy. It is not the precise method employed 
but, rather, the end result of the agency’s regulatory 
scheme which is important. FPC v. Hope Natural Gas 
Co., 320 U.S. 591, 602 (1944). Once the agency’s determi- 
nation provides a solution which is consistent with the 


80The Board’s policy not to give extraterritorial effect to United States 
laws in an attempt to regulate commercial transactions involving foreigners, 
is consistent with the Supreme Court’s rationale in McCullock v. Sociedad 
Nacional de Marineros de Honduras, 372 U.S. 10 (1963). 
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statutory goals of the Act, the method employed to reach 
that result is left to the discretion of the agency. Thus 
the Courts have recognized that the administrative process 
should not be fettered by judicial notions as to the best 
means of carrying out statutory policy. The fashioning 
of a regulatory scheme to conform to and implement the 
policies of the Act is peculiarly a matter for administrative 
competence. American Power ¢ Light Co. v. SEC, 329 
U.S. 90, 106 (1946) ; General Protective Committee v. SEC, 
346 U.S. 521, 534 (1954). 


Moreover, it is clear that the words of the statute should 
be interpreted to accommodate the overall statutory pur- 
pose." The Board’s determination not to subject the 
tour operators to individual permit requirements but rather 
to regulate them by imposing conditions on their operation 
in the permit authority granted to the direct air carrier 
was a reasonable and proper exercise of the Board’s regu- 
latory responsibilities under the Act. 


The discretionary power of an administrative agency to 
go outside the specific mandates of the statute and adopt 
a regulatory scheme—for policy considerations—consistent 
with the overall objectives of the Act it is entrusted to 
administer, is pointedly illustrated in FPC v. Transconti- 
nental Gas Pipe Line Corp., 365 U.S. 1 (1961). In that 
case a public utility had directly contracted to purchase 
gas—to be used as boiler fuel—from producers in the 
field and had arranged with an interstate pipeline for its 


31 As this Court stated in American Dredging Co. v. Cochrane, 89 U.S. App. 
D.C. 88, 190 F. 2d 106, 110 (1951): ‘A bare reading of this section would 
seem to support the contention of appellant. This does not end the matter. 
Sometimes, when the words of a statute are pressed down upon unyielding 
facts a misfit appears which calls for searching deeper than mere words. 
Then the guide is found in the purpose of the statute. If the words—con- 
strued to give effect to that purpose—lead to absurd, . . . or even unreasonable, 
results, the words must bend to the statutory purpose.’? (Citing Haggar Co. 
v. Helvering, 308 U.S. 389; United States v. American Trucking Associations, 
310 U.S. 534) 
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transportation. Because the direct producer sale did not 
entail a ‘‘sale for resale’? in interstate commerce, the 
Commission did not have jurisdiction over the transaction 
except insofar as Section 7 of the Natural Gas Act® re- 
quired the Commission to certificate the transportation 
of the gas pursuant to the sale. Therefore, pursuant to 
Section 7, the interstate pipeline filed an application with 
the Commission for grant of such a certificate. In its 
evidentiary presentations in support of its application, 
the pipeline met all the tests of Section 7—a showing 
which was never challenged (365 U.S. at 4). The Com- 
mission, nevertheless, refused to issue the certificate, basing 
its denial on policy grounds. On appeal it was argued 
that, since all the statutory requirements of Section 7 
had been met, the certificate should have been issued and 
the Commission’s refusal to do so—on grounds which 
Congress had specifically refused to grant the Commission 
authority to consider“—was an abuse of discretion. 


The Supreme Court rejected this argument and affirmed 
the Commission’s authority to consider factors not spe- 
cifically contained in the Act. Had the Federal Power 
Commission there confined its consideration of the facts 
solely to the specific language of Section 7(e), it would 
have had no choice but to issue the certificate sought by 


3215 U.S.C. § 717f(c). 


83 The Commission advanced the following considerations: That the boiler 
fuel use of this gas was an inferior use from the standpoint of conserving 2 
valuable natural resource; that authorization of this and similar direct sales 
would result in pre-emption of pipeline capacity and gas reserves to the 
detriment of domestic consumers and that the effect of this sale, as well as 
the resulting increase in direct sales, would effect a general rise in field prices. 


84 In effect, it was argued that Congress had left conservation policies to 
the states and that, since under Section 1(b) of the Act, 15 U.S.C. § 717(b) 
Congress specifically withheld from the Commission jurisdiction over direct 
sales, the Commission, by looking into the consequences of the sale, was in 
effect exercising jurisdiction over the direct sale. 
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the pipeline. It looked beyond the specific language of 
that section, however, to the overall objectives of the 
Act it was administering—namely, to protect consumers 
against excessive gas prices**—and refused to grant the 
authority which the pipeline had sought. 


So, here, the Board refused to be shackled by the re- 
strictive provisions of a single section of the Act” and 
looked beyond the specific provisions thereof to the over- 
all objectives which Congress intended the Act to achieve. 
In consequence, it did as the Federal Power Commission 
had done in the Transco X-20 case and took action con- 
sistent with the overall public interest. As the Federal 
Power Commission was affirmed by the U.S. Supreme 
Court in its action there, so this Court should affirm 
the Board’s action here. 


Il. EVEN IF THE REGULATORY DEVICE CHOSEN BY THE BOARD 
REFLECTS AN EXERCISE OF LESS THAN THE TOTALITY OF 
ITS JURISDICTION, ITS ABSTENTION—ABSENT A SHOWING 
OF PUBLIC INJURY—IS CLEARLY WITHIN ITS DISCRETION 


The Supreme Court long ago recognized that adminis- 
trative agencies may properly decline to exercise juris- 
diction when they have found that the policies of the Acts 
under which they operate would not be furthered by such 
an exercise. See NLRB v. Denver Building & Const. 


85 Section 7(e) of the Natural Gas Act, 15 U.S.C. § 717f(e) requires that 
“a certificate shall be issued ... if it is found that the applicant is able and 
willing properly to do the acts and to perform the service proposed . . . and 
that the proposed service . . . is or will be required by the present or future 
public convenience and necessity ....’’ (emphasis supplied) There is no 
question that the pipeline was able and willing to perform the service pro- 
posed (365 U.S, 4) and that aside from the other considerations, the public 
convenience and necessity required the transportation of this gas for boiler 
fuel use to abate pollution. (365 U.S. 5) 


36 365 U.S. at 19. 
387 Section 402. 
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Trades Council, 341 U.S. 674, 684 (1951); Guss v. Utah 
Labor Relations Board, 353 U.S. 1 (1957) 


In NLRB v. Denver, the Supreme Court stated (at 684) : 


Even when the effect of activities on interstate com- 
merce is sufficient to enable the Board to take juris- 
diction of a complaint, the Board sometimes properly 
declines to do so, stating that the policies of the Act 
would not be effectuated by its assertion of jurisdic- 
tion in that case. 


The Board’s authority as thus enunciated was reaffirmed 
in Office Employees v. NLRB, 353 U.S. 313, although in 
that case the Board was reversed by a divided Court on 
the grounds that the Board had abused its discretion in 
that it should not have given a blanket exemption to an 
entire industry.” 


An administrative agency’s authority to decline to assert 
jurisdiction when it deems it not to be in the public interest 


to do so is not limited to the NLRB. In FPC v. Hunt, 376 
U.S. 515, 527 (1964), Mr. Justice Clark referred to the 
administrative difficulties that the Federal Power Com- 
mission was experiencing in attempting to follow the 
literal language of the Statute with respect to the pro- 
ducing segment of the industry—not only in connection 


38 See also: NLEB v. Townsend, 185 F. 2d 378, 383 (9th Cir. 1950); 
Trustees of Columbia University, 97 N.L.R.B. 424 (1951) ; Philadelphia Orches- 
tra Assoc., 97 N.L.R.B. 548 (1951) ; Armour Research Foundation, 107 N.L.B.B. 
1052 (1954); Lutheran Church, Missouri Synod, 109 NLRB 859 (1954). In 
United States v. Morton Salt Co., 338 U.S. 632, 647-48 (1950), the Court 
recognized that administrative agencies have the discretion to determine when 
to exercise regulatory powers specifically granted by statute. 


39 The Board had refused to take jurisdiction over a dispute involving an 
attempt by union employees to form a union. The Court disagreed with the 
Board’s holding that these types of employees had the same status as em- 
ployees of non-profit organizations, which the Board had previously exempted 
from jurisdiction. See, supra n. 38. 
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with certificate requirements but also rate-making obliga- 
tions—and advised the Commission that 


. .. the techniques of the National Labor Relations 
Board might be studied with a view to determining 
whether its exemption practices [citing Guss v. Utah 
Labor Relations Board] might be helpful in the solu- 
tion of the Commission. 


In its landmark decision in the first Area Rate Pro- 
ceeding the Commission adopted Mr. Justice Clark’s 
suggestion and exempted the small producers (which it 
classified in terms of annual production) from a series of 
certificate and reporting requirements imposed by the 
Statute, although the Natural Gas Act, 15 U.S.C. §§ 717- 
717w, does not contain specific authority for the grant of 
such exemptions.*? The Commission’s authority to take 
such action and accord the small producers special treat- 
ment was affirmed by the U. S. Court of Appeals for the 
Tenth Circuit.” 


The cases relied on by petitioners (Pet. Br. 23-27) to 
support their contention that an administrative agency 
may not depart from the statutory requirements involve 
situations where the regulatory agency’s failure to exer- 


40 Area Rate Proceeding Docket ARG61-1, et al., 34 F.P.C. 159 (1965). Reg- 
ulation of producers on an area basis constitutes a departure from the literal 
reading of the Natural Gas Act which speaks in terms of the rates of ‘‘a’’— 
(singular)—natural gas company. See, ¢.g., 15 U.S.C. §717¢. The Commis- 
sion abandoned the individual company form of regulation because it found 
it administratively infeasible to carry out the overall regulatory obligations 
imposed by the Act. This determination was affirmed by the Supreme Court 
in Wisconsin v. FPC, 373 U.S. 294 (1963) thus establishing the principle 
that an administrative agency may adopt a regulatory scheme which carries 
out the overall purpose of the Act. 


41 Tho specific provisions concerning the matters from which the small 
producers would be exempt were subsequently developed in a rule-making pro- 
ceeding. Order No. 308, 34 F.P.C. 1202. 


42 Skelly Oil Co. v. FPC, 375 F. 2d 6 (10th Cir. 1967). The Court re- 
manded the Commission’s decision on another issue. 
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cise jurisdiction provided a gap in the regulatory scheme 
contemplated by the Act under which it operates—situa- 
tions in which the regulatory agency’s refusal to exert 
jurisdiction was not only inconsistent with its statutory 
directives but, more importantly, was contrary to the legis- 
lative purpose expressed in the Act. In short, those cases 
relied on by petitioners involve situations in which the 
agency, by refusing to assert jurisdiction, abdicated its 
regulatory responsibilities under the Act and exposed the 
public to the evils that may result from non-regulation.* 


In this case, however, as we have previously demon- 
strated, the Board’s action created no regulatory gap and 
resulted in regulation wholly consistent with the intent 
of Congress. It exercised jurisdiction over the direct 
foreign carrier (Sudflug) and is regulating the tour opera- 
tors by requiring them to comply with conditions in the 
direct air carrier’s permit. It also has reserved the right 
to subject each tour to individual approval, to the end 


that no regulatory gap exists, nor would any regulatory 
purpose be served by additional regulation. 


CONCLUSION 


The intervenor-appellee, Sudflug, has demonstrated that, 
contrary to petitioners’ position, the Board has discretion 
under the Federal Aviation Act of 1958 to exercise cer- 
tain restraint in its formulation of a regulatory scheme 
which fits the needs of the industry and is best suited to 
implement the intent of Congress as reflected in the Act. 
The Board is not required to regulate simply for the sake 
of regulating. Neither is it required to follow blindly the 
legalistic ritual enunciated in a single section of the Act 


43 See, e.g., ICC v. United States ex rel. Humboldt. 8.8. Co., 224 U.S. 474 
(1911). On the other hand, Folkways Broadcasting Co. v. FCC, D.C. Cir. 
No. 19971, April 26, 1967, does not involve a situation where the agency has 
refused to exercise jurisdiction but involved the grant of an authority con- 
trary to the Court’s prior mandate. 
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by requiring indirect carriers to comply with the same 
detailed certificate requirements imposed on direct air- 
eraft-operating carriers. In short, we have shown that 
the Board’s action in this case represented a reasonable, 
effective, and proper exercise of its regulatory responsi- 
bilities under the Act and was not, as petitioners would 
suggest, designed to create a situation in which the public 
interest was being sacrificed on the altar of administra- 
tive indifference. 


Respectfully submitted, 


Mazio F. EscupEro 


Pavut Rewer 
Attorneys for Sudflug 


Morean, Lewis & Bocxrus 
1120 Connecticut Ave., N.W. 
Washington, D. C. 20036 

Of Counsel 


28 
APPENDIX 


Statutes Involved 


The following sections of the Federal Aviation Act of 
1958, 49 U.S.C. § 1801 ef seg. are involved in these con- 
solidated cases: 


Section 101(19), 49 U.S.C. § 1301(19) : 


(19) ‘‘Foreign air carrier’? means any person, not 
a citizen of the United States, who undertakes, whether 
directly or indirectly or by lease or any other arrange- 
ment, to engage in foreign air transportation. 


Declaration of Policy: The Board 
Section 102, 49 U.S.C. § 1302: 


Sec. 102 In the exercise and performance of its 
powers and duties under this Act, the Board shall 
consider the following, among other things, as being 
in the public interest, and in accordance with the 
public convenience and necessity: 


(a) The encouragement and development of an air 
transportation system properly adapted to the present 
and future needs of the foreign and domestic com- 
merce of the United States, of the Postal Service, and 
of the national defense; 


(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent ad- 
vantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans- 
portation, and to improve the relations between, and 
coordinate transportation by, air carriers; 


(ce) The promotion of adequate, economical, and effi- 
cient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive 
practices ; 


(d) Competition to the extent necessary to assure 
the sound development of an air transportation system 
properly adapted to the needs of the foreign and 
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domestic commerce of the United States, of the Postal 
Service, and of the national defense; 


(e) The promotion of safety in air commerce; and 


(f) The promotion, encouragement, and development 
of civil aeronautics. 


Section 402(a)-(d), 49 U.S.C. § 1372(a)-(d): 
Permits to Foreign Air Carriers—Necessity 


_(a) No foreign air carrier shall engage in foreign 
air transportation unless there is in force a permit 
issued by the Board authorizing such carrier so to 
engage. 

Issuance 


(b) The Board is empowered to issue such a permit 
if it finds that such carrier is fit, willing, and able 
properly to perform such air transportation and to 
conform to the provisions of this chapter and the rules, 
regulations, and requirements of the Board hereunder, 
and that such transportation will be in the public 
interest. 


Application 


(c) Application for a permit shall be made in writing 
to the Board, shall be so verified, shall be in such 
form and contain such information, and shall be ac- 
companied by such proof of service upon: such inter- 
ested persons, as the Board shall by regulation require. 


Notice of Application; Filing of Protest or 
Memorandum; Hearing 


(a) Upon the filing of an application for a permit 
the Board shall give due notice thereof to the public 
by posting a notice of such application in the office of 
the secretary of the Board and to such other persons 
as the Board may by regulation determine. Any in- 
terested person may file with the Board a protest or 
memorandum of opposition to or in support of the 
issuance of a permit. Such application shall be set 
for public hearing and the Board shall dispose of 
such application as speedily as possible. 
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Section 801(a), 49 U.S.C. § 1461: 


The issuance, denial, transfer, amendment, cancel- 
lation, suspension, or revocation of, and the terms, 
conditions, and limitations contained in, any certificate 
authorizing an air carrier to engage in overseas or 
foreign air transportation, or air transportation be- 
tween places in the same Territory or possession, or 
any permit issuable to any foreign air carrier under 
Section 1372 of this title, shall be subject to the ap- 
proval of the President. Copies of all applications in 
respect of such certificates and permits shall be trans- 
mitted to the President by the Board before hearing 
thereon, and all decisions thereon by the Board shall be 
submitted to the President before publication thereof. 


Section 1006(a), 49 U.S.C. § 1486(a): 


(a) Any order, affirmative or negative, issued by the 
Board or Administrator under this chapter, except any 
order in respect of any foreign air carrier subject to 
the approval of the President as provided in Section 
1461 of this title, shall be subject to review by the 
courts of appeals of the United States or the United 
States Court of Appeals for the District of Columbia 
upon petition, filed within sixty days after the entry 
of such order, by any person disclosing a substantial 
interest in such order. After the expiration of said 
sixty days a petition may be filed only by leave of 
court upon a showing of reasonable grounds for failure 
to file the petition theretofore. 


Section 1102, 49 U.S.C. § 1502: 


International Agreements 


Sec. 1102 In exercising and performing their powers 
and duties under this Act, the Board and the Admin- 
istrator shall do so consistently with any obligation 
assumed by the United States in any treaty, convention, 
or agreement that may be in force between the United 
States and any foreign country or foreign countries, 
and shall take into consideration any applicable laws 
and requirements of foreign countries and the Board 
shall not, in exercising and performing its powers and 
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duties with respect to certificates of convenience and 
necessity, restrict compliance by any air earrier with 
any obligation, duty, or liability imposed by any foreign 
country: Provided, That this section shall not apply 
to any obligation, duty, or liability arising out of a 
contract or other agreement, heretofore or hereafter 
entered into between an air carrier, or any officer or 
representative thereof, and any foreign country, if 
such contract or agreement is disapproved by the Board 
as being contrary to the public interest. 


The following Articles of the Convention on Interna- 
tional Aviation, 61 Stat. 1180 are involved: 


Article 5 


Each contracting State agrees that all aircraft not 
engaged in scheduled international air services shall 
have the right, subject to the observance of the terms 
of this Convention, to make flights into or in transit 
non-stop across its territory and to make stops for 
non-traffic purposes without the necessity of obtaining 
gee permission, and subject to the right of the State 


own over to require landing. Each contracting State 
nevertheless reserves the right, for reasons of safety 
of flight, to require aircraft desiring to proceed over 
regions which are inaccessible or without adequate air 
navigation facilities to follow prescribed routes, or to 
obtain special permission for such flights. 


Such aircraft, if engaged in the carriage of pas- 
sengers, cargo, or mail for remuneration or hire on 
other than scheduled international air services, shall 
also, subject to the provisions of Article 7, have the 
privilege of taking on or discharging passengers, cargo, 
or mail, subject to the right of any State where such 
embarkation or discharge takes place to impose such 
regulations, conditions or limitations as it may consider 


desirable. 
Article 6 


No scheduled international air service may be oper- 
ated over or into the territory of a contracting State, 
except with the special permission or other authoriza- 
tion of that State, and in accordance with the terms of 
such permission or authorization. 
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IN THE 
UNITED STATES COURT OF. APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20, 860 


PAN AMERICAN WORLD AIRWAYS, INC. 
TRANS WORLD AIRLINES, INC., Petitioners, 


Vv. 


CIVIL AERONAUTICS BOARD, Respondent. 


No. 21, 149 


PAN AMERICAN WORLD AIRWAYS, INC. 
TRANS WORLD AIRLINES, INC., Appellants, 


Vv. 


ROBERT T. MURPHY, et al., Appellees. 


ON PETITION FOR REVIEW OF AN ORDER OF 
THE CIVIL AERONAUTICS BOARD AND APPEAL 
FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR RESPONDENT-APPELLEES 


COUNTERSTATEMENT OF THE CASE | 


| 
These consolidated cases present a challenge to a single 
| 


order of the Civil Aeronautics Board (Order E-24679, J.A. |52), 


adopted under Section 402 of the Federal Aviation Act 


(49 U.S.C. 1372, infra, p. 47 ), and approved by the President 


Owe 
under Sect’on 801 (49 U.S.C...1461, infra, p- 48 ), by which a small 
_—_ ? > 
‘he, Sudflug Suddeutsche Fluggesellschaft (Sudflug), was 


e:porery permit authorizing "inclusive tour" charter 


Ger cny to the United States (J.A. 65).2/ No. 20,860 


direct statutory review of a Presidentially 
under Section 1006 of the Act (49 U.S.C. 1486, infra, 
p. 49). WNo.! 21,149 is an appeal from the District Court's dismissal 
(J.A. 137), for lack of jurisdiction and failure to state a claim 
upon which relief can be granted, of a complaint for declaratory 
judgment and mandamus challenging the same Board action. 

The petitioners-appellants are two major United States air 
carriers holding certificates of public convenience and necessity for 
operations between the United States and a large number of points 
throughout the world, including points in Germany, and their sole 
interest in the matter is that Sudflug's operations under the award 
"might" adversely affect them. As we understand the matter, their 
contention is that, since the persons who will organize the tours in 
Germany and who will charter Sudflug's aircraft for the transporta- 
tion of the tour patrons will occupy the status of "foreign air 


carriers" under the Act, the refusal of the Board and the President 


1/ As the Court is aware (American Airlines v. Civil Aeronau- 
tics Board, __U.S. App. D.C. __, 305 F.2d 939 (1966)), “inclusive 
tours” are generally, synonymous with the familiar “all-expense” or 
"package" tour which includes not only the basic air transportation 
but various! land arrangements, such as hotel accommodations, meals, 
sightseeing, etc., and "inclusive tour charters" are arrangements by 
which the air carrier charters the aircraft to a "tour operator”, a 
travel specialist who sells the entire package to the public for a 
single price. 
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to require foreign air carrier permits of these "tour operators" 


(as well as from Sudflug) not only was illegal but also requires the 


Sudflug permit to be set asiae.2/ | 
| 


The Board proceedings here at issue had their inception in 


Sudflug's application for inclusive tour charter authority which was 
| 
forwarded to the Board by the German government through diplomatic 
3/ | 


| 
channels in accordance with 14 C.F.R. 211.2.’ Pursuant to the re- 


| 
quirements of Section 801, a copy of the application was transmitted 


to the President. As disclosed by the recommended decision of the 


Board's hearing examiner (J.A. 35), Sudflug proposed to operate 30 


inclusive tour charter flights from Germany to the United! States in 


2/ The Federal Aviation Act defines both “air carriers” (United 
States citizens) and "foreign air carriers" as those who undertake to 
engage in air transportation "whether directly or indirectly" (Sec- 
tions 101(3) and (19), 49 U.S.C. 1301(3) and (19), infra,/p. 47 ) anda 
both types of carriers, i.e., those which engage in air transporta- 
tion directly and those which do so indirectly such as air freight 
forwarders and the like, are in terms subject to the licensing and 
other economic regulatory provisions of the Act. Moreover, the Board 
assumed that the "tour operators" here involved would be /'indirect 
air carriers". 


While U.S. citizen indirect carriers, whether of persons or 
property, may, by order of the Board, be relieved "from the provi- 
sions of the Act to the extent and for such periods as may be in the 
public interest" (Section 101(3), infra, p. 47 ), there is no com- 
parable language in the Section 101(19) definition of "foreign air 
carrier" permitting exemption of non-citizens indirectly engaged in 
foreign air transportation. 

3/ Sudflug already held a foreign air carrier permit authoriz- 
ing charter operations only, but this permit did not authorize in- 
elusive tour charters. In general, Sudflug is a German cbunterpart 
of the United States supplemental air carrier. 
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1967. Sixteen of the flights were to be operated between Frankfurt 


4 
and New York under charter agreements with Scharnow~ and come 


described by the examiner (J.A. 39) as two well-established and 
experienced tour operators which have played major roles in the pro- 
motion and development in Germany of inclusive tours by rail, ship 
and air. The remaining 14 inclusive tour charters were to be 
handled by other German tour operators. 

Prior to hearing on Sudflug's application, Scharnow and Tour- 
opa filed with the Board requests for a disclaimer of jurisdiction 
or for a declaration of non-exercise of jurisdiction. It was their 
position that they would not be indirect air carriers as a result 
of their proposed tour operations in connection with Sudflug, but 
that, in any event, the Board should not exercise any jurisdiction 
it might have because all of the tour operators’ activities would 
consist of the sale of inclusive tour service in Germany to German 
residents and all of their obligations to the travelers which they 
serve would be subject to the law of Germany. It was their posi- 


tion that in these circumstances no effective regulatory purposes 


%7 Full name: Scharnow-Reisen GmbH. ,Kommanditges€lschaft- 


5/ Fall name: TOUROPA - DER Deutsches Reiseburo GMBH. - 
Hamburg - Amerikanische Packetfahrt-Actien-Gesellschaft - Nord- 
deutscher Lloyd - Amtliches Bayerisches Reiseburo GMBH. - 
Reiseburo Dr. Carl Degener KG. 
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would be served by the Board's attempting to give extra-territorial 


effect to United States law. Subsequently, Scharnow and Touropa 
requested that, if need be, these documents be treated as applica- 


tions for permits under Section 402, but this request was denied 

| 

upon the ground that applicable regulations, including the) require- 

ment that applications under Section 402 be forwarded to this 
| 


Government through appropriate diplomatic channels (J.A. 32), had 
not been met. Thus, insofar as the German tour operators were 
concerned, the case went forward on their requests for a disclaimer 
or non-exercise of jurisdiction. 
| 
There followed in due course hearings before a Board exam 


iner. Evidence was introduced with respect to the organization and 


| 
operating and financial experience of Sudflug, Scharnow, and Tour- 


opa (J.A. 38-40); details of the inclusive tour proposal (J.A. 40- 


43); and the public utility of the proposed services (3... 43-45).0/ 


In his recommended decision, the examiner found that there| was "no 
real doubt concerning the fitness and qualifications of Sudflug and 
the tour operators to mount the type of operations contemplated by 


Sudflug's application in view of the substantial expansion! of 


6/ Significantly, however, neither Pan American nor TWA pre- 
sented any estimate of the diversion of their revenues, if! any, 
that might result from Sudflug's contemplated operations and nei- 
ther carrier adduced any evidence which would permit a determina- 
tion as to how much of their revenues are derived from German 
originating traffic destined to the United States (J.A. 45-46). 
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Sudflug's operations, demonstrated going concern status of Sudflug, 
Scharnow and Touropa, and the other evidence of their extensive and 
successful business histories" (J.A. 46). He also concluded that, 
"in view of| the present posture of the U.S. flag carriers, the 
operation of the flights which Sudflug proposes would have no ap- 
preciable adverse impact on the ability of Pan American and TWA to 
conduct their authorized services" (J.A. 46). For reasons not pre- 
sently material, however, the examiner recommended denial of the 
application as a matter of discretion. He therefore found it un- 
necessary to consider the requests of Scharnow and Touropa that the 
Board either disclaim jurisdiction as to them or declare that it 
would not exercise jurisdiction over them. 

On the| very day on which the examiner's decision was issued, 


the President approved the Board's proposed disposition of the 


Reopened Transatlantic Charter Investigation, Docket 11908, Order 


E-24240, an! action which was to prove of considerable significance 


in the disposition of the Sudflug matter. The determination ap- 
proved by the President in that case was that the public conven- 
ience and necessity required inclusive tour charter operations by 
United States supplemental air carriers across ‘the Atlantic to 


points in Enrope, including Germany, and that certificates 
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authorizing such service should be awarded to six carriers.1/ 
In its opinion recommending to the President favorable action 
on Sudflug's application, the Board stated that the eas een 
Charter decision "represented a significant change in the| public 
interest aspects of Sudflug's request for inclusive tour coe 
authority" (J.A. 55). Not only, the Board said, would Sudflug's 
proposed operations stimulate German tourism to the United States 
with resultant contribution toward reduction of "our sare} inter- 
national balance of payments deficit," and without any significant 
i 
adverse effect upon U.S. carriers, but “considerations of) comity 
and the public interest in obtaining landing rights in Gefmany for 


inclusive tour charters operated by U.S. supplemental air) carriers 


provide additional justification for granting Sudflug's applica- 


tion" (J.A. 55-56).2/ 


7/ This decision has since been set aside by the Second 
Circuit upon the ground that the Board has no statutory power to 
authorize inclusive tour charters by U.S. supplemental air car- 
riers. Pan American World Airways, et al. v. Civil Aeronautics 
Board, No. 30947-8, decided July 20, 1967. This holding is in 
direct conflict with this Court's prior holding in American Air- 
lines v. Civil Aeronautics Board, supra, 365 F.2d 939. A) peti- 
tion for rehearing en banc is pending in the Second Circuit and, 
if not granted, review by the Supreme Court to resolve the 
conflict seems necessary. 


8/ The Board and the President have "repeatedly recognized 
that commercial air transportation rights enjoyed by a carrier of 
our flag under permission from a foreign government can reason- 
ably be expected to be preserved only to the extent that we, as a 
government, accord reciprocal rights to a foreign air cartier 
which applies to us under the flag of that foreign government.” 


Transportes Aereos Nacionales, Foreign Permit, 18 C.A.B. 377, 
381 (1954). | 


ofc 
This same consideration figured largely in the Board's recom- 
mendation to the President that jurisdiction over the foreign tour 


operators should not be asserted. In this connection, the Board 


would be extremely burdensome for foreign tour opera- 
s to comply with the hearing and other requirements of 
Their offices are out- 
side of the United States. 
forming only one or at most a few tours. Under our normal 
procedures they would be required to file an application 
through diplomatic channels, retain counsel, and attend 
hearings. Until the permit was approved by the President 
there would de no assurance that the tour could be per- 
formed. Furtt the mounting of an inclusive tour pro- 
gram requ 
accomplished successfully. That fact, coupled with the 
Ificulty, expense, and uncertainty of complying with the 
icensing procedures, could discourage potential tour 
perators from entering the field and thereby inhibit the 
evelopmert of inclusive tours. In practical effect, this 
would deny effective reciprocity and rejudice the ability 
f U.S. operators to obtain needed _authorit, from foreign 
countries for their own services. Emphasis supplied. 


Also arguing against assertion of jurisdiction, the Board ad- 


vised tne President, was the fact that attempted regulation by this 


government “would be directed mainly to the quality of service 


9/ In the Transatlantic Charter case the Board had pointed 
out that “any additional landing rights that may be necessary will 
have to be obtained from various foreign governments before the 
supplemental carriers can inaugurate service under the foreign 
authorizations." As a general proposition, the problem of obtain- 
ing landing rights for U.S. carriers at foreign points is a matter 
for the State Department after the President has determined that 
service by a U.S. carrier is in the public interest. Latin Amer- 
jean Air Freight Case, 16 C.A.B. 107, 158 (1952). 
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provided by foreign tour operators to foreign originating tour 
groups.” 10/ Its view was that this was "a matter primarily for 
the foreign governmental authorities." In addition, the Board 
said, "viewed realistically," such regulation would be highly im- 
practical "since the activities, solicitation, and eerie all 
| 
other aspects of the tour arrangements will take place butside 
this country and will involve business enterprises, many of whom 
maintain no offices in this country and whose dealings will pri- 
marily be with citizens and residents of foreign countries." 


The Board emphasized that non-assertion of jurisdiction would 


not mean abandonment of the field to unqualified tour operators. 
| 


It pointed out that responsible direct foreign air carriers, such 
as Sudflug, would in their own self-interest limit their dealings 
to qualified tour operators such as Scharnow and Touropa, both of 
which the Board found to be clearly qualified to serve as tour 
| 

operators. Moreover, the permit which the Board POTS eee! that 
Sudflug be issued contained a condition reserving the right to re- 
quire advance approval of individual inclusive tour charters if 


the Board should find a need for remedial action to protect the 
| 
| 


public interest. 


10/ Regulation of the tour operators is, of eens unneces- 
sary for the safety and other protection of the passengers insofar 
as the actual air transportation and immediately related matters are 
concerned since it is Sudflug which will perform this phase of the 
tour. Not only is it subject to U.S. safety regulations applicable 
to foreign air carriers, but it can obtain a Section 402 permit 
from the Board and the President only after showing that it is fit, 
willing and able to perform the transportation in terms of financ- 
ing, organization, equipment, personnel and otherwise. 

| 
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As previously indicated, the award to Sudflug was approved 
by the President on January 30 and was publicly released the next 
day. Petitioners filed no petition for reconsideration. In- 
stead, 52 days later they filed the present petition for direct 
review under Section 1006, accompanied by a motion to hold the 
ease in abeyance pending disposition of a complaint in the nature 
of mandamus ' filed by them against the Board members in the 


District Court on the previous day. The Board members subse- 


uently moved in the District Court for dismissal or summary 


judgment and petitioners filed a cross-motion for summary judg- 


Board motion to dismiss was based upon the grounds 
that the District Court lacked jurisdiction and, alternatively, 
that the complaint failed to state a claim upon which relief 
could be granted. In support of the jurisdictional defense, the 
principal contentions were that Congress has forbidden 
review by any court of Board orders in respect of foreign air car- 
riers which are subject to the approval of the President under 
Section 801; that no constitutionally protected interests of the 
plaintiffs were involved and hence no conceivable basis was pre- 
sented for reading any exception into the manifest congressional 
intent in this respect; that constitutional considerations for- 
pade judicial igtervention with Presidential decisions of the sort 
here involved; and that mandamus does not lie to compel the dis- 


eretionary' determination whether to take enforcement action with 
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respect to alleged violations of law (J.A. 92-94). The Lernetpe 
ground advanced in support of the alternative defense ears the 
complaint failed to state a claim upon which relief could be 
granted was that the Board had discretionary power to decline to 
attempt to subject the German tour operators to economic este 
lation and that it had exercised such discretion in a reasonable 
manner. On June 28, 1967, the District Court dismissed the com- 
plaint both for want of jurisdiction and for failure to state a 
claim upon which relief can be granted (J.A. 137). 
STATUTES AND REGULATIONS INVOLVED | 


The provisions of the Federal Aviation Act principally in- 


volved are set forth in the Appendix, infra, pp. 47-50. 


SUMMARY OF ARGUMENT 


No. 20,860 
The “original jurisdiction" of the Federal Courts of Appeals 
to provide direct review of administrative orders is strictly con- 
fined to that which is conferred by statute. Thus, the only source 
of this Court's jurisdiction to provide direct review of Order 
E-24679 is Section 1006 of the Federal Aviation Act and that sec- 
tion specifically precludes review of orders "in nomeet of any 
foreign air carrier subject to the approval of the President" un- 


der Section 801 of the Act. The petition for review in No. 20,860 


must therefore be dismissed. 
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American Airlines v. Civil Aeronautics Board, 121 U.S. App. 


348 F.2d 349 (1965), relied upon by petitioners, is not 

the contrary. The Court there made an exception to a judge- 
identially approved orders relating to foreign 

carriers are not subject to judicial 
there is a statutory barrier to direct 

for any exception. 
No. 21,149 
correctly dismissed appellants' complaint 
lacked jurisdiction. In legal effect the 
District Court review of a presidentially approved 


of a foreign air carrier. The provisions for 


ppeals, other than orders such as the one here involved, demon- 
strate an intent that there be no review of such orders elsewhere. 
This intent) is made crystal clear by the provisions of Section 
1007 which Geprive tne district courts of jurisdiction to enter- 
tain complaints by private persons for enforcement of Section 402 
of the Federal Aviation Act. While constitutional considerations 
might dictate that there be review in a court of original juris- 
diction of some Presidential action in respect of foreign air 
carriers, no such considerations are presented here. Appellants' 
only interest is the possible competitive impact upon them of 


Sudflug's operations and freedom from competition is not 
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constitutionally protected. Indeed, constitutional considera~- 
tions argue against district court review since the challenged 
order is, in fact and law, a decision of the President “sa and 
thus belongs in the domain of political power not subjedt to 
judicial intrusion or inquiry. 
Assuming that the determination not to assert Soong regu- 
latory jurisdiction over the German tour operators can he legally 
separated from the order awarding inclusive tour charter jauthority 
to Sudflug, the District Court lacked jurisdiction to direct 
either the licensing of the tour operators, or invocation of vari- 


ous statutory remedies provided for cases of unauthorized opera- 
| 


| 
tions. It is the President who licenses foreign air carriers and 


the District Court had no power to direct action where it is only 
| 
| 
he who could make effective the relief sought. Moreover, merely 
. | 
| 
to declare for his guidance that the Act is technically |applica- 


ble to the German tour operators would be an advisory sae 


which Federal courts are powerless to issue. 


Viewing the complaint as seeking to compel the Boara to take 


enforcement action against allegedly unlawful operations, it is 

settled that the Board has discretion whether to take such action, 

even where it appears that the Act is being violated. ee 

of course, will not lie to compel the performance of a discretion- 
| 

ary function. Moreover, mandamus will not lie where there is any 


other remedy available. Appellants have an alternative ‘remedy 
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since they may file a formal complaint with the Board against the 
allegedly unlawful operations of the German tour operators and, 
should the Board rule against them, its ruling would be subject 
to review by this Court under normal statutory review procedures. 
Finally with respect to the District Court's jurisdiction, even 
assuming that the Board had a non-discretionary duty to assert 
jurisdiction, mandamus is granted only to protect rights correl- 
ative to the'agency's duties. Since freedom from competition is 
not a legally protected interest, appellants have no such rights. 
The District Court also correctly determined that the com- 

plaint failed to state a claim upon which relief can be granted. 
The Board --!and the President -- reasonably found that assertion 
of jurisdiction over the German tour operators would not only 
fail to advance the purposes of the Federal Aviation Act but would 
tend to frustrate. their action in other cases which was designed 
to further the purposes of the Act. The apparent meaning of the 

iteral language of a statute must give way to the overall poli- 
cies and purposes of the Act. It follows that the Board and the 
President have discretionary power to decline to attempt economic 
regulation of the German tour operators. The validity of this 


conclusion is emphasized by the fact that the Board plainly would 


have jurisdiction not to take action against unlicensed opera- 


tions later,|‘and it makes no sense to say that it did not have 
similar discretion to state at the outset that it would not be i 
the public interest to enforce the Act against the German tour 


operators. 


= if = 
ARGUMENT 
Introduction 
Petitioners-appellants suggest that the Court need not con- 
cern itself with the question of whether their purported appeal 
under Section 1006 from the Presidentially approved Board order or 
their appeal from the District Court's dismissal of their complaint 
represents the appropriate forum for resolution of the igsues which 
they tender. Rather, they say, the questions of renin in Board 


erred when it declined to exercise jurisdiction over the ‘German 
tour operators and whether the Court is deprived of jurisdiction to 
consider the Board's action because the President approved the 
| 

Sudflug permit are matters which are appropriate for judicial de- 
cision in some forum at their instance, and that the government has 
heretofore conceded both their standing and that a oietentiers re- 
view proceeding pursuant to Section 1006 would be appropriate. 

Petitioners misconceive the issues and applicable 16g prin- 
ciples relevant thereto, and the government's position. ‘The issue 
here is not the circumstances in which independent Board) action 


may be reviewed or directed by the courts, but whether they may 


review and set aside action which in fact and in law is that of the 
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President, or direct action by him.— On that issue, the question 
of whether the Court is authorized to provide review under Section 
1006 is of the utmost relevance, just as is the great body of 

case law and principles applicable to so-called "non-statutory” 
review of administrative action. We subsequently show that the 
Court plainly lacks jurisdiction to entertain the petition for di- 
rect review in case No. 20, 860; that the withholding of juris- 
diction in Section 1006 and other statutory indicia demonstrate a 
Congressional intent that there be no judicial intervention by 

the District Court; and that review by that Court likewise would 
be inappropriate under general constitutional and legal principles. 
We further show that the action here involved was entirely legal 
and proper, and recognize that this Court may avoid the juris- 
dictional issues by affirming that portion of the District Court's 


judgment: which, in effect, sustained the action of the Board and 


Li) The government's position below was not that this Court 
had jurisdiction in case No. 20,860, or that the order here in- 
volved could be reviewed or challenged in any forum. Rather, we 
pointed out to the District Court that petitioners had voluntarily 
filed the petition for review in case No. 20,860, and hence, that 
it would be appropriate for the District Court to withhold action 
or to dismiss the complaint until this Court had disposed of such 
petition. We also pointed out, as we subsequently show, that 
methods existed whereby petitioners might have procured a Board 
order not bearing the President's approval through petitioning the 
Board to take further action with respect to the German tour 
operators, and that judicial consideration of any such order would 
not in terms be proscribed under Section 1006. 
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| 
the President through dismissing appellants' complaint for failure 


to state a claim upon which relief could be granted. 


I. The petition for review in case No. 20,860 mst be 
dismissed since Section 1006 does not authorize re- 


Fe OOo a OOroaOowmnaom”———_ (Wee 


view of ‘any order in respect of any foreign air 
carrier subject to the approval of the President.” 


The original jurisdiction of Federal appellate cour 


vide direct review of administrative orders is strictly 


that which Congress has conferred by statute and where C 


pressly precludes review of certain types of orders the 
of appeals have no alternative but to dismiss. 
Labor Board, 308 U.S. 401, 404 (1940). 
missing a petition for direct review under Section 1006 


Federal Aviation Act of an order not encompassed therein 


12/ 


A.F. of L. 


As the court sta 


ts to pro- 

Limited to 

| 

ongress ex- 


courts .s 


IL. Vv. 


| 
ted in dis- 


of the 


"The 


? 


court of appeals is not such a court [of original jurisdiction] 
iF 


unless specifically authorized by statutory grant of power.’ 


| 
1 


City of Dallas v. Rentzel, 172 F.2d 122, 123 (C.A. 5, 1949). See 


also Schwab v. Quesada, 284 F.2d 140 (C.A. 3, 1960). Se 


1006 of the Federal Aviation Act (49 U.S.C. 1486) is thus the only 
| 


source of this Court's jurisdiction to provide direct re 


127 It is a well established principle that courts 


jurisdictional issues in appropriate circumstances by a 


on the merits. See Ex parte Bakelite Corp. 279 U.S. 438 
(1929); Brooks v. Dewar, 313 U.S. 354, 359-360 (1941); 


of Agriculture v. Central Roig Refining Co., 338 U.S. 
620 C550) 
(CHAR 


ction 
| 


view of 
| 

| may avoid 
decision 

» 448 
lecretar 
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3; Carrington v. Civil Aeronautics Board, 337 F.2d 913 
964). While this principle would permit the Court to 


in effect, affirm the action here involved, it cannot enter @ de- 
cision in favor of petitioners-appellants until it first resolves 


the statutory and constitutional issues inherent in jud 


ij 
serutiny and direction of action by the President. 


cial 


ass 

Board orders,and it expressly precludes review of “any order in 
respect of any foreign air carrier subject to the approval of the 
President as! provided in Section 801." The order awarding a for- 

carrier permit to Sudflug is such an order. It follows 

Court is wholly lacking in jurisdiction and that the 

1 for review must be dismissed. If there is to be any judi- 

cial intervention in circumstances such as are here involved 


(and we think there can be none), it must be by a district court in 


the exercise of its original jurisdiction (the subject matter of 


case No. 21,149). 

These principles have heretofore been recognized and applied 
oy this Court in relation to an attempt to obtain review under 
Section 1006 of matters relating to foreign air carriers. In 
British Overseas Airways Corp. v. Civil Aeronautics Board, 113 
U.S. App. D.C. 76, 304 F.2d 952 (1962), the petitioners sought re- 
view of an order proposing to amend the foreign air carrier permits 
of a number of carriers. The Board resisted the petition for re- 
view upon the grounds not only that the order was interlocutory, 
put that the Court was in any event wholly without jurisdiction 
to review any order which fell within the specific exception to its 
direct review jurisdiction contained in Section 1006(a). This 
Court agreed, stating (emphasis added): 

"Section 1006(a) of the Federal Aviation Act. .. 
does nbt authorize review by this Court, now or later, 


of the proposed regulation in suit, since it is Tan] 
order in respect of * * * foreign air carriers subject 
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to the approval of the President’ under Section 801, 
This is not to say that there may not be a judicial 
edy against administrative or even presidential action 
beyond the scope of lawful authority, as defined by |the 
Aviation Act. The petitions will accordingly be dis- 
missed without prejudice to independent proceedings jin 
the district court challenging the validity of the | 
proposed regulation if and when promulgated.” 13/ 
| 


Petitioners are unaided by the instances in which this Court 


has provided review under Section 1006 of Board orders approved by 


the President in respect of citizen air carriers to determine 
| 
whether the action involved was ultra vires. See Alaska /Airlines 


Sa 
v. Civil Aeronautics Board, 109 U.S. App. D.C. 230, 285 P28 
672 (1960); American Airlines v. Civil Aeronautics Board, 121 U.S. 
App. D.C. 120, 348 F.2d 349 (1965). Such orders in oe fall 
within the ambit of Section 1006, i.e., they are not subject to the 
exception for foreign air carriers, and review on their substantive 
merits is precluded not by the statute, but by constitutional con- 
siderations. See C. & S. Airlines v. Waterman Steamship |Corp., 
333 U.S. 103 (1948). In sum, that review which is prechidea by 


| 
Waterman does not rest upon a withholding of jurisdiction by the 


| 
Congress, but rather upon the inappropriateness of serutiny by any 


court. Here, the Congress has expressly withheld jurisdiction from 
| 


13/ We fail completely to understand petitioners’ reliance 
upon this case in support of its contention that this Court has 
direct review jurisdiction since it stands on its face for pre- 
cisely the opposite proposition. 
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this Court,’ and that withholding obviously must be Peete) 
Nor are petitioners assisted by their suggestion that the 

Board's determination that the German tour operators should not 

be subjected to regulation "does not come within the scope of the 

Board orders which are ‘subject to the approval of the President 

as provided in Section 801.'" (Br., p. 36). In the first place, 

petitioners allege in their petition (J.A. 69) that the determina- 

+ion not to assert jurisdiction over the tour operators constitutes 


"an integral part and basis of” and is “embodied in Order E-24697." 


Additionally, the relief which they seek is a setting aside of 


Order E-24697, and it is perfectly plain that their petition is 


directed to an order which issued a foreign air carrier permit to 
Sudflug and which was thus not only subject to, but actually re- 
ceived, the President's approval. Furthermore, to the extent that 


petitioners may now suggest that the Court should ignore the 


1 There is an observation in the Court's opinion in American 
that its statement in BOAC regarding the "unavailability of judicial 
review 'now or later’... is dictum.” Even if it might be so 
characterized, it reflected the Court's awareness in BOAC of the ef- 
fect of the express denial of direct review jurisdiction in Section 
1006(a), a matter waich had been specifically argued in the Board's 
brief in that case:"” . .[a]ny invasion of petitioners’ legally pro- 
tected interests can be obtained in a court of original jurisdiction 
when and if that occurs” (No. 16,640, p. 10, emphasis added). In 
American which involved a citizen, not a foreign carrier, there was 
no occasion for the Court to focus upon the distinction between the 
varriers to direct judicial review erected by the Waterman decision 
and the statutory barrier of Section 1006(a). 


eoiee 


as Board action separate and distinct from the issuan 


Sudflug permit, the answers are that, so viewed (1) the! 


tes | : 
relates to a matter “in respect of any foreign air 


the approval of 


supra), and (2) there is in fact no separate "order’ 


15/ While an agency determination need not take the 
of an order to fall with statutory review provi 
mination must in fact do something to the one compl 
place him under an obligation to do something. 
Airlines v. Civil Aeronautics Board, 124 U.S. A 
F.2d 963 (1966); California Oregon Power Co. v. 
Commission, 97 U.S. App. D.C. 263, 239 F.2d 426 
Airlines v. Civil Aeronautics 3B 


Co. v. F.C.C., C.A.D.C. No. 19,938, June 13, 1967, 
petitioners (Br., p. 16, n. 10), since the agency 
concededly placed the complainant under a mandate, for 
pliance with which license revocation, forfeiture, and 
penalties were possible. Here, in contrast, viewed separat 
the Sudflug award, the Board's determir on has no efi 
soever upon petitioners and thus, stan 

"order" for purposes of Section 1006. Moreover, as we 
in the District Court, petitioners may seek enforcement 
against any allegedly unlawful inclusive tours from Germ 
United States and a Board order declining to take such 
not only not be subject to Presidential approval but wou 
order subject to review under Section 1006. Pan Amerigan 
Airways v. Civil Aeronautics Board, 85 U.S. App. D.C. 29 
3h (1949); Flight Engineers, International etc. v. Civil 
Board, 118 U.S. App. D.C. 112, 332 F.2d 312 1964). 
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The District Court correctly dismissed 


the complaint in No. 21,149 


The District Court lacked jurisdiction 


to review the order awarding a foreign 


air carrier permit to Sudflu 


l. The statutory scheme 


As previously indicated, appellants have in effect conceded 


determination not to assert jurisdiction was approved by 


"Z/ 
16 : 
the Fresident+2/through their concession in No. 20,860 that this 


determination is “embod[ied] in” and "an integral part and basis 
’ approved by him. It necessarily follows that what 


the District Court was review of an order approved 


, the President under Section 801. 


4s we have already shown, Congress provided generally for 


of any foreign air carrier subject to the approval of the 


President as provided in Section 801 of this Act." Additionally, 


/ As the Supreme Court pointed out in C. & S. Air Lines v. 

rman $.S. Corp., 333 U.S. 103 (1948), supra, in disposing of 
matters subject to Presidential action under Section 801, the 
Eoard’s role is simply that of advisor to the President. In per- 
forming this role, the Board prepares an opinion setting forth its 
recommended disposition of the case and the reasons therefor. The 
opinion, together with a formal order effectuating it, is then 
transmitted to the President prior to publication. If the Presi- 
dent approves, he so indicates by signing the order only. Upon 
approval, the opinion and order are publicly released as the final 
and effective decision in the case, a decision which "derives its 
vitality from the exercise of . . . Presidential discretion” 
(333 U.S. at p. 113). 
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such withholding is in marked contrast to the conferral in terms 
of review jurisdiction as to all other orders of the Board sub- 
ject to the approval of the President (although such review is 
not available in most circumstances because of the constitutional 


| 
limitations explained in Waterman). Such a specific provision for 
| 
statutory review "normally excludes” another remedy 22/ | Further, 


it could hardly be contended that when Congress chose to} preclude 
| 

review of Presidentially approved orders in respect of foreign 
| 

air carriers by the courts of appeals under Section 1006, it in- 


| 

tended that the District Courts should nevertheless have) jurisdic- 
| 

tion to review. Rather, the only reasonable inference to be drawn 


18/ 


| 
is that Congress intended there be no review of such orders .— 
| 


17/ Switchmen's Union v. National Mediation Board, |320 U.S. 
297, 301 (1953); Estep v. United States, 327 U.S. 114, 125 (1946) 


("Wemay assume that where only one judicial remedy is provided, it 


normally would be deemed exclusive"); Regina Cargo Airlines v. 
Civil Aeronautics Board, 10 F.R.D. 628 (E.D.N.Y., 1950); lack River 
Valley Broadcasts v. McNinch, 69 App. D.C. 311, 101 F.2d) 235 (1938). 
18/ In Abbott Laboratories v. Gardner, 387 U.S. 136 (1967), 
cited by appellants (Br., p. 27), the Supreme Court rejected the 
contention that a statutory provision permitting direct appellate 
review of certain agency action necessarily meant that other types 
of agency action were not subject to review in a court of original 
jurisdiction. The case is wide of the mark. There the Court found 


that the legislative history of the section permitting direct appel- 
late review of certain actions, and which was silent as ie other 
types of agency action, indicated "rather conciusively that the 
other types were subject to review by courts of original] jurisdic- 
tion. In contrast, the Federal Aviation Act is far from|silent as 
to the reviewability of orders such as the one here involved. 
Section 1006 not only precludes review of orders in respect of for- 
eign air carriers subject to the President's approval under Section 
801, but it provides that review of Board orders shall be within the 
"exclusive jurisdiction” of the courts of appeals. Moreover, there 
is nothing in the legislative history of the Act which would suggest 
that "traditional remedies” in a court of original jurisdiction are 
available in cases where review under Section 1006 is unavailable. 

| 


Chee 
Even where the statute is wholly silent with respect to judi- 
cial review, it by no means follows that a court of original juris- 
diction may intervene. As the Court said in Estep v. United States, 
supra, 327 U.S. at p. 120, 
"Apart from constitutional requirements, the question 
whether judicial review will be provided where Congress 
is silent depends on the whole setting of the particular 
statute and the scheme of regulation which is adopted. 
Switchmen's Union v. Mediation Board, 320 U.S. 297, 301. 
And except when the Constitution requires it, judicial 
review of administrative action may be granted or with- 
held as Congress chooses” (emphasis added). 
setting” of the Federal Aviation Act, and "the scheme of regu- 
' under it clearly support the District Court's determination 
jurisdiction to interfere with the Presidentially 
or any determination “embodie[a@]" in it. In addi- 


the prohibition against direct appellate review, there is 


» 1007! wnich deals with the jurisdiction of District Courts 


(49 U.S.C. 1487, infra, p- ). It confers on the District Courts 


jurisdiction to entertain actions brought by "any party in interest” 
to enforce Section 401(a) which requires certificates of public con- 
venience and necessity for operations by U.S. flag carriers. Con- 
spicuously absent from Section 1007 is any comparable authorization 
of suits by private parties to enforce Section 402, and in Caribbean 
Atlantic Airlines v. Leeward Islands Air Transport, —--~F. Supp 
(D.C. P.R., No. 237-66, June 8, 1967), the court held that no such 
right exists. Rather, the court held, judicial enforcement of Sec- 


tion 402 is ‘left to the discretion of the government, and, considering 
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Sections 1006 and 1007 together, it stated: 


"From the foregoing two sections it is clear that 
gress deliberately withheld from judicial review prders 
dealing with foreign air carriers, subjecting them to 

presidential approval rather than judicial review. 555 


" 


In short, the overall statutory plan reflects a Congressional 
| 


intent that there shall be no judicial proceedings at the instance 


of private persons, either in the courts of appeals or| elsewhere. 
| 


with respect to the licensing of foreign air carriers.22/ 


2. The nature of appellants’ interest | 


| 
As indicated by the Estep case, Supra, constitutional con- 


siderations may dictate that there be review ina court of original 
jurisdiction notwithstanding that all statutory indications are 


that there shall be no review. This, however, is plainly not such 


197 We note the parade of horribles (Br. pp. 38-9) which 


allegedly would result if the Court should recognize that, barring 
constitutional questions, this is a matter committed by ithe Act to 
the unreviewable discretion of the Board and the President. The 
answer is as stated by the Court in Federal Communications Commis- 


sion v. Pottsville Broadcasting Co., 309 U.S. 134, 146 (1940): 


"Tt is always easy to conjure up extreme and even op- 
pressive possibilities in the exertion of authority. 
But courts are not charged with general guardianship 
against all potential mischief in the complicated 
tasks of government. The present case makes timely 
the reminder that ‘legislatures are ultimate guard+ 
ians of the liberties and welfare of the people in! 
quite as great a degree as the courts.' Missouri, | 
K. & T. Ry. Co. v. May, 194 U.S. 267, 270. Congress 
which creates and sustains these agencies must be 
trusted to correct whatever defects experience may 
reveal." 
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a case, since no constitutionally protected interests of petition- 
ers are involved. Their sole interest in the matter is the com- 


petitive impact which the Sudflug operations "might" (J.A. 85) have 


upon them.20/ It has been repeatedly held, in cases arising under 


the Federal Aviation Act and other statutes, that "freedom from 
competition is not constitutionally protected." Law Motor Freight 
v. CAB, 364 F.2d 139 (C.A. 1, 1967), cert. denied, 35 U.S. Law W. 
3403 (May 15, 1967); Eastern Airlines v. CAB, 87 U.S. App. D.C. 331, 


185 F.2d 426, 429 (1950), vacated as moot, 341 U.S. 901. See also 


Tennessee Electric Power Co., et al. v. Tennessee Valley Authority, 


et_al., 306 U.S. 118, 138-142 (1939); Alabama Power Co. v. Ickes, 


20/. In fact, there is no basis for any contention or determina- 
tion that the impact of Sudflug's inclusive tour charter operations 
would have any significant effect upon appellants. In the first 
place, they! have not even exhausted their administrative remedies. 

As the examiner pointed out, "neither . . . presented any estimate 
of the diversion of revenues, if any, that might result from 
Sudflug's contemplated operations" and "neither carrier adduced 
evidence that would permit a determination of the extent of their 
revenues derived from German originating traffic destined to the 
United States, much less the percentage of such traffic that might 
represent tour business.” Further, the examiner found that in any 
event, considering such evidence as there was and the strong finan- 
cial position of the appellants, "the operation of the flights which 
Sudflug proposes would have no appreciable adverse impact upon the 
ability of Pan American or TWA to conduct their authorized services.” 


The Board agreed with the examiner's findings and conclusions 
on this point, stating that the probable impact on appellants would 
be “negligible” and plaintiffs failed to take exception to this 
determination by requesting reconsideration. Since this is a ques- 
tion which the District Court could not reexamine de novo even if it 
otherwise had jurisdiction, the Board's determination that the effect 
upon appellants would be "negligible" must be taken as an established 
fact. Tagg Bros. v. United States, 280 U.S. 420 (1930); Miss. Valley 
Barge Co. v. United States, 292 U.S. 282, 286 (1934); Motor Freight 
Express Vs United States, 119 F. Supp. 298 (M.D. Pa. 1954), aff? d, 
345 U.S. S91. 
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302 U.S. 464 (1938). As this Court recently stated, "me: 


| 
re eco- 


nomic competition made possible by government action (even if al- 


legedly illegal) does not give standing to sue in the courts to 
| 


restrain such action.” Texas State AFL-CIO v. Kennedy, 


App. D.C. 343, 330 F.2d 217, 219 (1964), cert. denied, 3 
go6.21/ 
21/7 While competitive impact will serve to confer 


to obtain review under a provision such as Section 1006, 
here, the original jurisdiction of the District Court is 


it mast appear that the challenged administrative action 
Neisloss v. Bush, 110 


Kansas City Light & Power 
96 U.S. App. D.C. 273, 225 F.ed 924 (1955), cert. 


upon legally protected interests. 
D.C. 396, 293 F.2d 873 (1961). 
Co. v. McKay, 
denied, 350 U.S. 884, in which this Court held that Sect 


See also, 


LUT U.S. 


79 U.S. 


standing 
| where, as 
| invoked, 
| impinges 
| U.S. App. 


ion 10 of the 


Administrative Procedure Act (now codified as 5 U.S.C. 702), standing 


alone, does not confer standing to challenge administrat 
the district courts. 


ive action in 


Rather, the Court said, a plaintiff must, in 
the language of Section 10, be "adversely affected or ag; 


grieved . 
liustrating 


within the meaning of [the] relevant statute”, and, in i 
this, cited Section 1006 of the Federal Aviation Act (then the Civil 


Aeronautics Act). The Court also observed that nothing 
Administrative Procedure Act derogates from the general 
the overall statutory scheme must be analyzed to determi 
an action for review is cognizable by the district court 
1006 specifically precludes direct appellate review of o 
respect of foreign air carriers. Moreover, as we have s 


IS» 
rders in 


hhown, the 


in the 

le that 
e whether 
Section 


overall statutory scheme of the Federal Aviation Act, including Sec- 
tion 1007 which prohibits private enforcement of Section 402 not- 


withstanding that the private person might be a “party i 


n interest”. 


indicates that there shall be no review of such orders anywhere, at 


the instance of one whose only interest'is-that of a competitor. 


follows that appellants are not adversely affected or a 
the Sudflug order within the meaning of the relevant sti 
the Administrative Procedure Act conferred no standing o 
to obtain District Court review of that order. 


It 
grieved by 

tute. Hence, 
n appellants 
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3. The constitutional barriers to review 

The reasons for denying judicial intervention where Presidentially 
approved orders are involved are fully elaborated in the Supreme Court's 
opinion in Waterman, supra, 333 U.S. 103. That case involved not an order 
"in respect: of any foreign air carrier," review of which is specifically 
prohibited by Section 1006, but one authorizing operations to foreign 
countries by a U.S. carrier. Judicial review of such orders is not in 
terms precluded by Section 1006 and the question was whether a prohibition 
against review should nevertheless be implied. The Court held that it 
should. 

Turning first to the source of the President's power, the Court held 
that an order approved by him under Section 801 "draws vitality" from 
either a Congressional delegation of its power over foreign commerce or 
the President's own constitutional power as the nation's organ in foreign 


affairs, or both. Thus, the Court said, "legislative and executive powers 


are pooled obviously to the end that commercial, strategic and diplomatic 


interests of the country may be coordinated and advanced . . ." (emphasis 


added). These considerations were held to be controlling on the question 


of judicial jurisdiction to intervene: 


"The court below considered, and we think quite rightly, 
that it could not review such provisions of the order as re- 
sulted from Presidential direction. The President, both as 
Commander—in-Chief and as the Nation's organ for foreign 
affairs, has available intelligence services whose reports 
are not and ought not to be published to the world. It 
would be intolerable that courts, without the relevant in- 
formation, should review and perhaps nullify actions of the 
Executive taken on information properly held secret. Nor 
can courts sit in camera in order to be taken into executive 
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confidences. But even if courts could require full idis- 
closure, the very nature of executive decisions as to forei, 


policy is political, not judicial. Such decisions are wholly 
confided acy our Constitution to the political departments 
of the government, Executive and Legislative. They |are deli- 


cate, complex, and involve large elements of prophecy. They 
are and should be undertaken only by those directly | ‘responsi- 


ble to the people whose welfare they advance or imperil. They 
are decisions of a kind for which the Judiciary has ineither 
aptitude, facilities nor responsibility and which has long 


been held to _belon the domain of political power not sub- 


ject to judicial nemaon or inguiry. Coleman v. 5 
307 U.S. 433, 454; United States v. Curtiss-Wright Gorp., 299 
U.S. 304, 319-321; Oetjen v. Central Leather Co., 246 U.S. 


297, 302. We therefore agree that whatever of this order 


emanates from the President is not susceptible of review b 
the Judicial Department." (333 U.S. at p. 111, emp 


The applicability of these considerations is ere in this case. 
As we have previously shown, by approving the Board's de¢ision in the 
Transatlantic Charter case, the President determined that it was to the 
interest of this nation to authorize transatlantic inclusive tour charter 
operations by a number of U.S. carriers. It is entinelenosaibie that 
information available to the President at the time he anes the 
Board's decision in the instant case may well have substantiated the 
Board's expressed concern that denial of Sudflug's application or 
assertion of jurisdiction over the German tour operators |would prejudice the 
ability of the U.S. carriers to obtain needed authority from Germany to 
perform the services which the President has determined es in the best 
interests cof this country. In other words, for all that |appears, it 
was the President's opinion that the grant of Sudflug's application and 
the non-assertion of jurisdiction over the German tour operators were 


essential to complete implementation of his program of transatlantic 
| 


air transportation by the U.S. supplemental air carriers 
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eravest of constitutional problems would have arisen if 
had attempted to enjoin a decision which is, as a 
law, a decision of the President alone. Furthermore, 
show, a mere declaration to the effect that the Ger- 
sperators are subject to the Act would have been "an advisory 


its most obnoxious form." Waterman, supra, 333 U.S. at 


of their concession here in No. 20,860 that the deter- 
to attempt to assert jurisdiction over the German tour 
mbcdied in the order approved by the President, it is 
view their complaint below as anything other than, in 
legal effect, an attempt to obtain District Court review of that order. 
&ssuming, however, that that determination can be legally separated 
yhe order, and viewing the complaint below as seeking only a 
requiring enforcement of the Act by the Board (and the President) 
against the German tour operators, i.e., directing that they either be 
licensed or that the Board invoke the various statutory remedies provided 
es of unauthorized operations, we will show that neither alter- 
2 1s permissible under the rules governing the highly extraordinary 
edy of mandamus because (1) the District Court may not compel Presi- 


dential action; (2) enforcement of the provisions of the Act is dis- 


cretionary; (3) the appellants had another remedy; and (4) appellants 
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had no legal right correlative to the duty which they clain the Board 
| 

and the President neglected to perform. 


| 
1. As previously indicated, the Board's function with respect to 


the licensing of foreign air carriers under Section 402 is that of 
Presidential advisor. The actual decision whether a License should be 
granted is made by the President alone and any order sockian such a 

| 
license draws its vitality from the exercise of Presidential power. 


C, & S, Air Lines v. Waterman Steamship Corp., supra, 333 U.S. at p. 113. 
Thus, a decree directing the licensing of foreign tour operators would 


in practical and legal effect necessarily amount to a ditective that 
the President act. In other words, it would represent an attempt on 
| 


the part of the Court to exercise direct and affirmative|control over 
| 


the President. Plainly, the Court has no such power. Mississippi v. 


Johnson, 71 U.S. 475 (1866); Grace Line v. Panama Canal Co., 143 F. Supp. 


| 

539, 546-7 (S.D., N.Y. 1956), rev'd, 243 F.2d 844, rev'd/356 U.S. 309; 

Trimble v. Johnston, 173 F. Supp. 651 (D.C.D.C. 1959). As the District 
| 

Court stated in Grace Line v. Panama Canal Co., supra, 143 F. Supp. at 
| 


pp. 548, 550 (emphasis added): 
| 


"Defendant is no more than a corporate subordinate of the 
President and the act here in question is subject to the 
control of and nullification by the President. Under such 


circumstances, the courts will not construe it as ministerial. 


| 
HR RH OH 
| 


| 
"Defendant also contends that the action is necessarily 
one against the government. If it is only the President and 
not_the defendant who could make effective the relief plain- 
tiffs seek, the action would be one to be brought against the 
government and not against defendant. To the extent that plain- 


tiffs! action is based upon the collection of excesgive tolls, 
| 
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such is the case. The government never having consented _to be 
sued, and the President being immine from suit, the court could 
not grant this relief in a suit against the defendant." 22/ 


Moreover, the President is obviously aware of the Board's view 
that the foreign tour operators should not be licensed under Section 
402. In view of the President's approval of the Board's recommenda— 
tion, the facts and circumstances of this case lead reasonably to the 
inference that the Board is not to transmit to him recommendations for 
licensing of the foreign tour operators. However, if this is an in- 
accurate appraisal of the President's views, he has ample means at 


his disposal to make his true views known to the Board. In these 


22/ Even viewing a decree by the District Court requiring licensing 


of the foreign tour operators as directing action only by the Board, 
mandamus will not lie. In the first place, no application for such 
licenses were, or are, pending before the Board. Moreover, such action 
by the Board would be merely advisory. "Seldom, if ever, would a court 
serve a useful purpose by issuing mandamus to a subordinate official to 
report to a superior or send a particular document to him." Yelvington 
v. Presidential Pardon & Parole Attorneys, 94 U.S. App. D.C. 2, 211 F.2d 
642 (1954). This is particularly true where the superior is the Presi- 
dent because "the court cannot control whether the determination of the 
agency, once given, is heeded or disregarded by the President." Grace 
Line v. Panama Canal Co., supra, 143 F. Supp. at p. 547. See also 
Employers Group, etc. v. National War Labor Board, 79 U.S. App. D.C. 105, 
143 F.2d 145, 151 (1944), cert. denied, 323 U.S. 735. "But if the Presi- 
dent may completely disregard the judgment of the court, it would be only 
because it is one the courts were not authorized to render." C. & S. Air 
Lines v. Waterman Steamship Corp., supra, 333 U.S. at p. 113. It would, 
as the Court there observed, thus be "an advisory opinion in its most 
obnoxious form -- advice that the President has not asked, tendered 

at the demand of a private litigant on a subject considered within the 
President's exclusive, ultimate control." 


This jurisdictional barrier is equally applicable if the complaint 
be viewed as seeking no more than a declaratory judgment that the German 
tour operators are foreign air carriers within the meaning of the Act. 
There is nothing in the Declaratory Judgment Act that "creates new rights 
or increases or extends the jurisdiction of the courts." Miles Laboratories, 
inc. v. Federal Trade Commission, 78 U.S. App. D.C. 326, 140 F.2d 683 (1944); 
Morgantown Glassware Guild v. Humphrey, 98 U.S. App. D.C. 375, 236 F.2d x 
670 (1956). 
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circumstances, the following quotation from Yelvington v. Presidential 
Pardon & Parole Attorneys, supra, 211 F.2d at p. 644, is' particularly 

apts 


"Those who are the President's assistants in this fi 
should not be compelled by court order to submit to 
documents . . . when their own interpretation of hi 
instructions leads them to refrain from so doing. 
they have erred, he may correct them. But we do no 
think we should attempt to do so." 


2. Since mandamus lies only to compel performance of ministerial 
| 
duties, appellants are necessarily proceeding upon the theory that, if 


the German tour operators are not licensed, there is no room under the 


| 
| 

Federal Aviation Act for a discretionary determination not to invoke 
| 


the various enforcement provisions of the Act which are available in 
cases of unlicensed air carrier operations. They are plainly wrong. 
Section 1002 of the Act (49 U.S.C. 1482) permits oan person to 
file with the Board a complaint "with respect to anything done or 
omitted to be done by any person in contravention of Sai) OE the pro- 
visions of this Act". (Section 1002(a)),and authorizes the Board to 
conduct, proceedings thereon looking to issuance of orders to compel 
compliance with the Act (Section 1002(c)). It specifically provides, 


| 
however, that "whenever . . . the Board is of the opinion that any 


complaint does not state facts which warrant an investigation or action, 
such complaint may be dismissed without hearing." Thus,| in literal 
terms, the statute confers upon the Board discretionary power to deter- 
mine whether to take enforcement action. Moreover, this Court has 

| 


specifically held that the Board has discretionary power] not to in- 


stitute enforcement proceedings even where there are "reasonable 
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grounds for believing that the Act has been or is being violated." 
Flight Engineers International Assn., EAL Chapter, AFL-CIO v. Civil 
Aeronautics Board, supra, 332 F.2d 312; Flying Tiger Line v. Civil 
Aeronautics Board, 121 U.S. App. D.C. 332, 350 F.2d 462 (1965). The 
touchstone of the Board's discretion, the Court said, is whether "it 
would be in ‘the public interest" to take enforcement action. 

The Act provides other enforcement tools. As previously indicated, 
Section 1007 authorizes suits by the Board to enjoin violations of the 
Act. Moreover, Sections 901 and 902 (49 U.S.C. 1471, 1472) impose 
civil and criminal penalties for violations of the economic regulatory 
provisions of the Act and the Board may apply to the appropriate United 

tates Attorney to prosecute judicial proceedings for enforcement of the 
Act. 

It is evident from the foregoing that, in determining whether to 
take enforcement action, the Board exercises a discretion essentially 
the same as law enforcement officers and the cases are legion which 
hold that mandamus will not lie to compel them to perform an alleged 
duty to prosecute. For example, in Moses v. Kennedy, 219 F. Supp. 762 
(D.C.D.C. 1962), aff'd, 342 F.2d 931, the court denied a request for 
mandamus to compel enforcement of the Civil Rights Act notwithstanding 
that the statute provided that federal officials "are authorized and 
required" to prosecute persons who have violated various provisions of 


that Act. The court rejected a contention that the quoted language 


rendered usual considerations of judgment and discretion inapplicable, 


holding that it should not be "construed more broadly than any other 
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as far as limitations upon the power of the Judiciary to! enforce the 


Executive to act are concerned." Accordingly, the Court eoneiaded 

that, "because of the inherent limitations upon the judicial power, the 
plaintiffs' various requests for mandamus must be denied," Subsequently, 
in Powell v. Katzenbach, 123 U.S. App. D.C. 250, 359 F.2d 234 (1965), 


cert. denied, 384 U.S. 906, this Court indicated that, at best, a 
| 


court might be empowered to force prosecutions in some circumstances 
if Congress were to expressly withdraw "all discretion from the prose- 


cutor by special legislation." Plainly, there is no such express denial 
23/ | 
of discretion to the Board. 


In the light of the foregoing, it is clear beyond question that 
| 


if, after the commencement of the Sudflug inclusive tour charter opera- 
tions, a complaint were filed charging that the German coon operators 
were engaged in unlicensed, and therefore unlawful, imdivect foreign 
air transportation, the Board would have discretion to a soca whether 


to institute enforcement proceedings, administrative or judicial, or 
| 
whether to request appropriate action by the Attorney Gerferal. It 


necessarily follows, we submit, that the Board -- and the President -- 


23/7 See also Newman v. U.S., C.A.D.C. No. 20,637, (July 31, 1967). 
Appellants' reliance on U.S. ex rel Humboldt S.S. Co. v. I.C.C., 224 
U.S. 474 (1911), and the many similar cases they cite is wholly mis- 
placed. In those cases, the agency declined to regulate |because of a 
mistaken view that it was without power to do so. In other words, it 
had not exercised discretion at all. Nor is Folkways Brdadcasting Co. 
v. F.C.C., C.A.D.C. No. 19,971, April 26, 1967 authority for a contrary 
conclusion. As appears from the Court's opinion, "significant amend— 
ments" had been made in the Act to make it "absolutely clear" that the 
Commission did not have the discretion it claimed to have. Moreover, 
the Commission had there asserted jurisdiction and taken affirmative 
action granting a license in the face of a specific statutory prohibition 
against its taking such action. 
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had an equal measure of discretion to state at the outset, when they 
granted the Sudflug permit, that enforcement of the licensing pro- 
visions of Section 402, insofar as they are applicable to the German 
tour operators, would not be in the public interest. 

3. The ‘provisions of Section 1002, discussed above, present still 
another barrier to mandamus. Since it is an extraordinary remedy 
available only in the rarest of cases, it is settled that "mandamus 
never lies except where there is no other remedy." McMurtrey v. Clark, 
81 U.S. App. D.C. 294, 157 F.2d 703, 704 (1946), cert. denied, 329 U.S. 
805; Clark v. Memolo, 85 U.S. App. D.C. 65, 174 F.2d 978 (1949). 
Appellants remain free to file a complaint under Section 1002, charging 
that the foreign tour operators are engaging in indirect foreign air 
transportation without the requisite foreign air carrier permit in 
violation of! Section 402, and seeking an order enforcing that section 
against them. We assume, for purposes of argument, that the Board 
would refuse to institute an enforcement proceeding. Such action, how- 


ever, is normally reviewable by the courts of appeals in statutory 


24/ See also Neisloss v. Bush, supra, 293 F.2d 873, in which the 
Interstate Commerce Commission had declined to investigate a trans— 
action allegedly requiring its approval and had declared that the trans- 
action might stand without its approval. In affirming dismissal of a 
complaint for mandamus, this Court stated: 


"We do not intend to decide precisely what remedies would be 
available to appellants should they return to the Commission. 
We have noted, however, that the statute seems on its face to 
offer a way of testing the legality of the acquisition of 
Central . ... Ina case of this delicacy, in which admin- 
istrative remedies seem so readily at hand, it is incumbent 
upon the appellants to make a far stronger showing that they 
are without means of administrative redress." 
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review proceedings. 
Aeronautics Board, supra, 332 F.2d 312. 
Airways v. Civil Aeronautics Board, 85 U.S. App. D.C. 297 
34 (1949) , in which this Court reviewed a Board order ref: 
stitute a proceeding, the final disposition of which, if 
would have required Presidential approval under Section 8 
It is no answer to say that the filing of a complain 
Section 1002 would be futile inasmuch as the Board has al 
pressed the view that jurisdiction over the German tour o 
should not be exercised. Even in the ordinary cases, thi 
no excuse for failure to exhaust administrative remedies. 
v. Tucker Truck Lines, 344 U.S. 33, 37 (1952). Even less 
cuse where the court's mandamus jurisdiction is invoked. 
that in such cases the inconvenience of proceeding to wha 
unnecessary trial is insufficient to justify issuance of 
damus. Roche v. Evaporated Milk Assn, 319 U.S. 21, 31 (1 
Research and Development Co. v. Harrison, 185 F.2d 457, 4 
1950). 
4. Even if it be assumed that the Board has a non-d 
duty to assert jurisdiction over the German tour operator 
appellants had no other remedy, dismissal of the complain 
theless required. The cases uniformly hold that mandamis 
granted only to protect "a personal right that the law ac 
plaintiffs. 


Trimble v. Johnston, supra, 173 F. Supp. at 


this Court put it in Neisloss v. Bash, supra, 293 F.2d at 


Flight Engineers, International, etc 
See, also, Pan American-Grace 


, 178 F.2d 
sing to in- 
instituted, 
Ol. 
t under 
ready ex- 


perators 
\ 


S would be 


| United States 


| . 
|is it an ex- 
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'It is settled 
| 
~ may be an 


| : 
a writ of man- 
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59 (CA. 9, 


| 
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iscretionary 
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¢ was never- 
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were duties found to be imposed on the Commission by that section", 
plaintiffs there could not maintain a mandamus action because the 
statutory provision in question did not confer upon them "enforceable 
rights correlative to the Commission's duties." See also Grace Line 
v. Panama Canal Co., supra, 143 F. Supp. at p. 548. We have already 
shown that appellants' only interest is in freedom from competition 
and that this is not a legally protected interest. For this addi- 
tional reason, dismissal of their complaint by the District Court was 
proper. 


C. The Board and the President were not re—- 
quired as a matter of law to assert extra-—- 


territorial economic regulatory jurisdiction 


over the German tour operators and their de- 
termination not to do so was a reasonable 
exercise of discretion. " 


The actual air transportation involved in the inclusive tour 
charters is to be performed by Sudflug which, of course, has obtained 
a foreign air carrier permit from the Board with the approval of the 
President and remains subject to economic regulation, including the 
imposition of conditions on its permit to require advance approval for 
particular inclusive tours should it develop that such action is necessary 
in the public interest (J.A. 58). What purpose, then, would be served by 
attempting to regulate the German tour operators directly? The obvious 


answer from a practical standpoint, and in terms of the over-all policy 


of the Federal Aviation Act, is none. The activities, solicitation, 


and nearly all other aspects of the tour arrangements will take place 


outside this country and will involve foreign business enterprises, many 
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of whom maintain no offices in this country, and whose dealings will 


primarily be with citizens and residents of foreign countries. 
25/ | 
(J.A. 59). Moreover, attempted regulation by this government of 


| 
the tour operators would therefore be directed mainly to the quality 


of service provided to foreigners by foreigners, i.e., would involve 
| 


principally taking steps to assure that the German tour gperators 


| 
have the ability and know-how to live up to their holding out to 
German customers with respect to such matters as schedules, itiner- 


aries, accommodations, and other land arrangements and tHe like, and 


financial responsibility to protect the participants in the tour if, 


for any reason, the tour operator should fail to live up ito his commit- 


ments to them. It is obvious that the foreign tour patrons would normally 
look to the foreign law for relief for mistreatment by the foreign tour 


25/ In this connection, the Board noted that: 


"The question remains whether as a matter of policy and 
discretion the Board should exercise its jurisdiction over the 
foreign tour operators. We find a number of compelling reasons 
why we should not do so. It would be extremely burdensome for 
foreign tour operators to comply with the hearing and other re- 
quirements of sections 402 and 801 of the Act. Their offices are 
outside of the United States. Many may be interested in perform— 
ing only one or at most a few tours. Under our normal procedures 
they would be required to file an application through diplomatic 
channels, retain counsel, and attend hearings. Until the permit 
was approved by the President there would be no assurance that 
the tour could be performed. Further, the mounting of an in- 
clusive tour program requires a considerable lead time if it is 
to be accomplished successfully. That fact, coupled with the 
difficulty, expense, and uncertainty of complying with the 
licensing procedures, could discourage potential tour operators 
from entering the field and thereby inhibit the devellopment of 
inclusive tours. In practical effect, this would deny effective 
reciprocity and prejudice the ability of U.S. operators to ob= 
tain needed authority from foreign countries for their own 
services." 
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operators. As the Board said, "the quality of the service provided 
by foreign tour operators to foreign originating tour groups [is] a 
matter which concerns primarily the foreign governmental authorities" 
(J.A. 58). 'In sun, attempted regulation of the foreign tour operators 
by this Government would not only be anomalous, but would involve 
matters to which the basic aims and policies of the Federal Aviation 
Act do not ee 

Nor isi regulation of the German tour operators necessary to 
protect the American flag carriers, i.e., appellants. The Board 
found that "any adverse effect which they may sustain from activities 
of foreign tour operators should be negligible," and as we have shown, 
this finding must be accepted as true. Moreover, even if the Board 
were to subject the tour operators to licensing and other economic 
regulation, there is no reason to believe that such action would diminish 
the impact of their operations upon appellants, unless it were to have 


26/ The court need not consider whether the Act is applicable as 


a technical matter to the activities and relationships of the German 
tour operators and their patrons. Not infrequently, however, a statute 
of this country is construed as "confined in its operation and effect 
to the territorial limits over which the lawmaker has general and legi- 
timate power." American Banana Co. v. United Fruit Co., 213 U.S. 347, 
357 (1909); Foley Bros., Inc. v. Filardo, 336 U.S. 281 (1949); 
McCulloch v. Sociedad Nacional De Marineros de Honduras, 372 U.S. 10 
(1963); Vanity Fair Mills, Inc. v. T. Eaton Co., 234 F.2d 633 (C.A. 2, 


1956), cert. denied, 352 U.S. 871. See, also, RESTATEMENT (SECOND) OF 
FOREIGN RELATIONS LAW, §38. 


The legislative history of the Act is almost totally silent on 
the subject of foreign air carrier regulation. We note, however, that 
Senator Pittman observed during the debates that "It is absolutely im- 
possible to give this Authority [ Board] jurisdiction in a foreign 
country" (83 Cong. Rec. 6858-6859) . 
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the practical effect of discouraging potential tour operators from 

| 
entering the field and thereby inhibiting the Sudflug inclusive tour 


program. It was this very possibility, however, which weighed heavily 


in the Board's recommendation to the President that the foreign tour 
| 


| 
operators not be subjected to regulation by this government. As previ- 
| 


ously indicated, the Board and the President have determined that in- 

clusive tour operations across the Atlantic by our supplemental air 

mentation of this policy, however, depends upon the ability of our car= 
| 

riers to obtain landing rights abroad and this, in turn, depends in 


| 
significant part upon principles of international comity and reciprocity. 


Accordingly, the Board concluded that the inhibiting effect of subject- 
| 


“ | F 
ing German tour operators to wholly unnecessary economi¢ regulation by 


this government "would deny effective reciprocity and prejudice the 
ability of U.S. operators to obtain needed authority from foreign 
countries for their own services." In other words, in this case at- 
tempted regulation would not only fail to advance the purposes of the 


Act, but would tend to frustrate action cf the oe and the President 
27) 
which was designed to further those purposes. 


27/ The Act is to be interpreted so as to avoid such incongrucus 
results despite the fact that a literal reading might otherwise support 
appellants' position. As stated in American Dredging Co. v. Cochrane, 
89 U.S. App. D.C. 88, 190 F.2d 106, 110 (1951): 


"A bare reading of this section would seem to support the 
contention of appellant. This does not end the matter. 
Sometimes, when the words of a statute are pressed/down 
upon unyielding facts a misfit appears which calls| for 
searching deeper than mere words. Then the guide is found 
(footnote ¢ontinued) 


=e 
This ig not the first time the Board has found that regulation 
should not be attempted with respect to foreigners not directly en- 
gaged in air transportation to this country. "As far back as 1955 
the Board concluded that it should not exercise its jurisdiction with 


respect to the inbound operations of foreign indirect air carriers of 
28/ 
property" (J.A. 56-7). This determination, was reaffirmed in 


in the purpose of the statute. If the words -- construed to 
give effect to that purpose -- lead to absurd, Hagear Co. v. 
Helvering, 308 U.S. 389 . . . or even unreasonable, United 
States 'v. American Trucking Ass'ns, 310 U.S. 534... 
results, the words must bend to the statutory purpose." 


See, also, American Airlines v. Civil Aeronautics Board, 178 F.2d 
903 (1949) where the court observed that, "Though the Board did not 
follow the literal language of the second proviso" [of Section 408], 
its action was proper because it Navoidled] an anomalous result" 
(178 F.2d at p.909). The court also noted that, in general, Congress’ 
principal concern was with direct carriers and that in the context of 
the particular problem there involved, "the use of the words ‘indirect 
air carriers' was obviously inadvertent and misleading." The same is 
certainly a reasonable way of looking at the literal language of 
Sections 101(19) and 402(a) in the context of the instant controversy. 
Indeed, in the Waterman case, the Court reached a conclusion squarely 
in conflict with "a literal reading" of the statutory language, and 
this notwithstanding that it "appears that the language was deliberately 
employed by Congress..." (333 U.S. at p. 110). The Court noted in 
this latter connection that "nothing indicates that Congress foresaw 
or intended the consequences" of a literal reading. 


28/ Order E-9179. Appellants quote at some length, and place con- 
siderable emphasis upon, this opinion (Br. p. 21). They omit, however, 
the following: 


"However, as would be the case if the Board were to enforce the 
certificate requirements of section 401 of the Act with respect 
to U.S. indirect air carriers, the enforcement of a system of 
foreign air carrier permits envisaged by the Act for the regu- 
lation; of direct foreign air carriers might become unnecessarily 
unwieldy and burdensome when applied to indirect foreign air 
carriers. The Board is therefore faced with the problem of 
balancing the detriments to U.S. indirect air carriers, U.S. 
direct|air carriers and the public interest in general that 
(footnote continued) 
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International Airfreight Forwarder Investigation, 27 C.A.B., 658, 720-2 


[doe 
(1958). More recently in issuing a foreign air carrier permit to a 
| 
British carrier to conduct inclusive tour charter operations to the 


| 
United States, the Board declined to assert jurisdiction over the 


foreign tour operators, specifically holding that it had discretionary 


power to do so. Caledonian Airways, Temporary Inclusive Tour Authority 
| 
Investigation, Order E-22978, approved by the President on |December 5, 


1965. While it is true that plainly erroneous administrative precedents 
| 


a | 

might result if the Board does not regulate the conduct of 
indirect foreign air transportation of property by foreign 
citizens, against considerations of international comity, the 
difficulties of enforcing such requirements effectivelly and 
equitably, and the burdens to such foreign citizens arid the 
Board which might result if the Board exercised jurisdiction 
thereover. 


"Many of the foreign citizens who contemplate the making of 
applications with the Board for foreign indirect air carrier 
permits appear to be engaged in foreign air transportation only 
to the extent of consolidating cargo in foreign countries for 
air shipment into the United States. It appears to the Board 
at this time that it would be unduly burdensome for such persons 
to comply with the hearing and other requirements of sections 402 
and 801 of the Act. If it became necessary to hold hearings out- 
side the United States, it would impose upon the Board an exceed- 
ingly burdensome administrative problem. Also, the Board is not 
aware of any regulation by a foreign country of the air freight 
forwarding operations to such country by U.S. indirect air car- 
riers and is therefore reluctant to take any action which might 
distrub the status quo in this respect unless and until it re- 
ceives evidence to support a different policy. Moreover, no 
compelling facts have been presented to the Board by U.S. indirect 
air carriers or other persons which would establish that there are 
considerations in the public interest offsetting these circum- 
stances so as to warrant our enforcing section 402 of |the Act 
against such foreign indirect air carriers at this tinle. Accord- 
ingly, the Board concludes that it is not in the publiic interest 
at this time for it to seek to exercise its jurisdiction under 
section 402 with respect to the authorization of foreign air 
carriers engaging indirectly in foreign air transportation of 
property solely from foreign countries to the United States." 


=a 
are not binding on the courts, it is likewise well established that an 
agency's construction of its own statute is entitled to "great weight" 
when the courts are called upon to construe it. City of Los Angeles 
ve F.M.C., C.A.D.C. No. 20,025 (Sept. 15, 1967). 

Against this background the true character of appellants' case 
stands out in bold relief. It rests entirely upon the fact that 
Section 402 provides in terms that "No foreign air carrier shall en- 


gage in foreign air transportation" without a foreign air carrier per- 


mit issued by the Board, and that, in contrast with the provisions of 


the Act with respect to U.S. citizen indirect carriers, there is no 
specific provision for exemption of foreign indirect air carriers 

from licensing and other economic regulation by this Government. In 
other words, they insist that the literal language of the Act deprives 
the Board of any discretion not to assert jurisdiction over foreign 
indirect ain carriers, and they repeatedly (Br., pp. 13, 19, 24, 31, 41) 
accuse the Board of "violating" Section 402 when it stated that enforce- 
ment of that section against the German tour operators would not be in 
the public interest. 

The shdrt answer is that, insofar as here pertinent, Section 402 
imposes upon the Board at most only the duty of passing upon properly 
filed applications for foreign air carrier permits. This the Board did 
with respect to Sudflug's application and there is no claim that the 
grant of its application is in any way defective. There were no other 
applications for permits before the Board in this case and hence appel- 


lants' charge that the Board itself "violated" Section 402 is plainly 


29/ 


lacking in substance. 
CONCLUSION 


The petition for review in No. 20,860 should be dismissed. The 


| 
judgment of the District Court in No. 21,149 should be affirmed. 


Respectfully submitted, 


DONALD F. TURNER, 
Assistant Attorney General, 


| 

O. D. OZMENT, HOWARD E. SHAPIRO, | 
Deputy General Counsel, Attorney, 
Department of Justice, 


WARREN L. SHARFMAN, 
Associate General Counsel, JOSEPH B. GOLDMAN, | 
Litigation and Legislation General Counsel, 
Civil Aeronautics Board, 
Washington, D.C. 20428 
ROBERT L. TOOMEY 


| 
Attorney, 
Civil Aeronautics Board. 


Dated: October, 1967 


29/ Moreover, as previously indicated (supra, p. ki, =i. 27), even if 
the Act could be read literally as requiring the Board somehow affirma- 
tively to assert jurisdiction over the German tour operators under 
Section 402, it does not necessarily follow that it must be applied 
literally to situations which it does not reasonably fit and which 
undoubtedly never even occurred to Congress, thus leading |to incongruous 
results which harm rather than advance the over-all purposes of the Act. 
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APPENDIX 


(72 Stat. 731, 49 U.S.C. 1301 et se .) are: 
EC SEQ: : 


TITLE I --GENERAL PROVISIONS 


DEFINITIONS 


Sec. 101. [72 Stat. 737, 49 U.S.C. 1301] As used in thi 
unless the context otherwise requires -- 


*¥ * &* & 


(3) “Air carrier" means any citizen of the United Stati 
undertakes, whether directly or indirectly or by a lease or 
other arrangement, to engage in air transportation: Provided, That 
the Board may by order relieve air carriers who are not directly 
engaged in the operation of aircraft in air transportation from the 
provisions of this Act to the extent and for such periods ag may 
be in the public interest. 


k & & * * 

(19) "Foreign air carrier" means any person, not a citizen of 

the United States, who undertakes, whether directly or indirectly or 
by lease or any other arrangement, to engage in foreign air) trans- 

portation. | 


%¥ £ * & X 


TITLE IV --AIR CARRIER ECONOMIC REGULATION 


*¥ * ¥ * * 
PERMITS TO FOREIGN AIR CARRIERS 


Permit Required 


Sec. 402. [72 Stat. 757, 49 U.S.C. 1372] (a) No foreign air 
carrier shall engage in foreign air transportation unless there is 
in force a permit issued by the Board authorizing such carrier so 


to engage. 
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Issuance of Permit 


{b) The Board is empowered to issue such a permit if it finds 
that such carrier is fit, willing, and able properly to perform 
such air transportation and to conform to the provisions of this 
Act and the rules, regulations, and requirements of the Board here- 
under, and that such transportation will be in the public interest. 


Application for Permit 


(c) Application for a permit shall be made in writing to the 
Board, shall be so verified, shall be in such form and contain such 
information, and shall be accompanied by such proof of service upon 
such interested persons, as the Board shall by regulation require. 


Notice of Application 


(d) Upon the filing of an application for a permit the Board 
shall give due notice thereof to the public by posting a notice of 
such application in the office of the secretary of the Board and 
to such other, persons as the Board may by regulation determine. 
Any interested person may file with the Board a protest or memo- 
randum of opposition to or in support of the issuance of a permit. 
Such application shall be set for public hearing and the Board 
shall dispose of such application as speedily as possible. 


He RR H 
TITLE VIII -- OTHER ADMINISTRATIVE AGENCIES 


THE PRESIDENT OF THE UNITED STATES 


Sec. 801. [72 Stat. 782, 49 U.S.C. 1461] The issuance, denial, 
transfer, amendment, cancellation, suspension, or revocation of, and 
the terns, conditions, and limitations contained in, any certificate 
authorizing an air carrier to engage in overseas or ’ foreign air trans- 
portation, or air transportation between places in the same Territory 
or possession, or any permit issuable to any foreign air carrier under 
section 402, shall be subject to the approval of the President. Copies 
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of all applications in respect of such certificates and permits shall 
be transmitted to the President by the Board before hearing thereon, 
and all decisions thereon by the Board shall be submitted) to the 
President before publication thereof. 


TITLE X --PROCEDURE 


Rah matt tug aay 


COMPLAINTS TO AND INVESTIGATIONS BY THE | 
ADMINISTRATOR AND THE BOARD 


Filing of Complaints Authorized 


Sec. 1002. [72 Stat. 788, 49 U.s.c. 1482] (@)Any person may 
file with the Administrator or the Board, as to matters within their 
respective jurisdictions, a complaint in writing with respect to any- 
thing done or omitted to be done by any person in contravention of 
any provisions of this Act, or of any requirement established pursuant 
thereto. If the person complained against shall not satisfy the com- 
plaint and there shall appear to be any reasonable ground for in- 
vestigating the complaint, it shall be the duty of the Administrator 
or the Board to investigate the matters complained of. Whenever the 
Administrator or the Board is of the opinion that any complaint does 
not state facts which warrant an investigation or action,| such com- 
plaint may be dismissed without hearing. * * * 


| 
% %¥ * & ¥ 


JUDICIAL REVIEW OF ORDERS 


Orders of Board and Administrator subject to Review /| 


Sec. 1006. [72 Stat. 795, as amended by 74 Stat. 255, 75 Stat. 497, 
49 U.S.C. 1486] (a) Any order, affirmative or negative, issued by the 
Board or Administrator under this Act, except any order in respect of 
any foreign air carrier subject to the approval of the President as 
provided in section 801 of this Act, shall be subject to review by the 
courts of appeals of the United States or the United Spite Court of 
Appeals for the District of Columbia upon petition, filed within sixty 
days after the entry of such order, by any person disclosing a substan- 
tial interest in such order. After the expiration of said sixty days a 
petition may be filed only by leave of court upon a showing of reasonable 
grounds for failure to file the petition theretofore. | 

| 
x %¥ € & ¥ 

| 
| 
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JUDICIAL ENFORCEMENT 


Jurisdiction of Court 


Sec. 1007. [72 Stat. 796, 49 U.S.C. 1487] (a) If any person 
violates any provisions of this Act, or any rule, regulation, require- 
ment, or order thereunder, or any term, condition, or limitation of 
any certificate or permit issued under this Act, the Board or Admini- 
strator, as the case may be, their duly authorized agents, or, in the 
ease of a violation of section 40l(a) of this Act, any party in interest 
may apply to the district court of the United States, for any district 
wherein such person carries on his business or wherein the violation 
occurred, fori the enforcement of such provision of this Act, or of such 
rule, regulation, requirement, order, term, condition, or limitation; 
and such court shall have jurisdiction to enforce obedience thereto by 
a writ of injunction or other process, mandatory or otherwise, restraining 
such person, his officers, agents, employees, and representatives, from 
further violation of such provision of this Act or of such rule, reg- 
ulation, requirement, order, term, condition, or limitation, and 
requiring their obedience thereto. 


Application for Enforcement 
(b) Upon the request of the Board or Administrator, any district 


attorney of the United States to whom the Board or Administrator may 
apply is authorized to institute in the proper court and to prosecute 


under the direction of the Attorney General all necessary proceedings 
for the enforcement of the provisions of this Act or any rule, regu- 
lation, requirement, or order thereunder, or any term, condition, or 
limitation of any certificate or permit, and for the punishment of 

all violations thereof, and the costs and expenses of such prosecutions 
shall be paid out of the appropriations for the expenses of the courts 
of the United States. 
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Petitioners Have Standing To Challenge Board Illegal Refusal 
of Jurisdiction 


Enforcement Provisions of Section 1002 of the Act Have No 
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Introduction 


In its brief the Civil Aeronautics Board admits that the 
German tour operators here involved are “‘foreign air carri- 
ers” within the meaning of the Federal Aviation Act and 
“are in turn subject to the licensing and other economic 
regulatory provisions of the Act.’ It further admits that 
while the Act gives it power to exempt United States indi- 
rect air carriers from the Act’s licensing requirements, there 
is no provision in the Act which gives it a similar power of 
exemption with respect to indirect foreign air carriers.” 

Recognizing, as it must, that the licensing requirements 
of Section 402 of the Act do apply to the foreign air trans- 
portation activities of the German tour operators in this 
case, the Board attempts to defend its refusal to exercise its 
jurisdiction over them by claiming (1) that this Court has 
no jurisdiction to review its action, even if it violates the 
statute and is in excess of its statutory powers, and (2) even 
though the unequivocal language of Section 402 requires 
foreign indirect air carriers to obtain a foreign air carrier 
permit pursuant to the Board’s exercise of jurisdiction, the 
Board should be left free to disregard that statutory direc- 
tive whenever, for policy reasons of its own, it thinks it ap- 
propriate to do so. 


This Court Has Jurisdiction To Review 


In an effort to soften its claim of total immunity from 
judicial scrutiny in this case, the Board’s brief attempts to 
treat each of these consolidated cases separately. In its dis- 
cussion of the petition-to-review proceeding, it claims that 
if judicial review of its action in this case is obtainable any- 
where, it is only in the District Court proceedings.? On the 
other hand, in its discussion of the appeal from the District 
Court dismissal of the mandamus action, it claims that the 


1 Brief for Respondent-Appellees (hereinafter referred to as Board 
Brief) p. 3 n. 2. 


Ibid. 
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Federal Aviation Act makes Board action reviewable only in 
the Court of Appeals.* The real position of the Board in 
this respect is obviously that no court has power to scruti- 
nize its action with respect to foreign air carriers regardless 
of how contrary it might be to the Congressional command 
of the Federal Aviation Act. This contention has, of course, 
been rejected by this Court in American Airlines v. CAB, 
121 U.S. App. D.C. 120, 348 F.2d 349 (1965) and even 
more recently by the Second Circuit in Pan American World 
Airways Inc. v. CAB, Nos. 510-11, June 20, 1967. 


As anticipated in petitioners’ principal brief, the Board 
attempts to distinguish American Airlines on the ground 
that this decision, like the Supreme Court’s decision in Chi- 
cago and Southern Airlines v. Waterman S.S. Co., 333 US. 
103 (1948) applies only to Board action regarding foreign 
air transportation by United States carriers, not to foreign 
air transportation by foreign air carriers. As previously 
pointed out, this artificial distinction was rejected by the 
Supreme Court in Waterman and even more specifically by 
this Court in American Airlines when it stated that Board 
orders regarding foreign air transportation by “citizen air 
carriers” are reviewable “‘to the same extent as are orders 
affecting foreign air carriers, since both types of orders are 
subject to Presidential approval.” 121 U.S. App. D.C. at 
123, 348 F.2d at 352. This same principle was also specifi- 
cally recognized by this Court in British Overseas Airways 
Corp. v. CAB.* What the Board is, in effect, asking this 
Court to do is to overrule American Airlines—a decision 
which within the past few months has been recognized and 
accepted as a correct statement of law by the Second Cir- 
cuit. Pan American World Airways Inc. v. CAB, supra. The 
Board’s claim of total immunity from review must accord- 
ingly be rejected. 


41d. at 23, n. 18. 


5113 US. App. D.C. 76, 77, 304 F.2d 952, 953 (1962), wherein 
the Court stated: “This is not to say that there may not be a judicial 
remedy against administrative or even Presidential action beyond the 
scope of lawful authority, as defined by the Aviation Act.” 
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In addition to the controlling effect of the American Air- 
lines decision, analysis of the Board’s claim that Section 
1006 of the Act gives all Board decisions concerning for- 
eign air carriers total immunity from judicial scrutiny read- 
ily shows that such an interpretation of that section would 
be a gross distortion of Congressional intent. In essence, 
the Board is claiming that when Congress enacted Section 
1006 it intended to give the Board complete license to vio- 
late and disregard the Congressional mandate of any of the 
other provisions of the Act regarding foreign car carriers 
without being subject to any judicial restraint whatsoever. 
Congress surely did not intend to give the Board such carte 
blanche power to write its own law and to violate the Act 
which created it whenever it chose to do so solely because 
such action involved a foreign air carrier. 


The incredibility of the Board’s claim that this is just 
what Congress intended is emphasized by the totality of the 
immunity which it is now claiming. Total non-reviewability 
is claimed not only for the Board action in this case, but 
for all Board action in anyway relating to foreign air carri- 
ers. While the Board dismisses each of the hypothetical 
extensions of its theory, set forth in petitioners principal 
brief at pp. 38-39, as an irrelevant “parade of horribles” the 
Board does not and cannot deny the logic of a single exten- 
sion, much less does it repudiate them. Simply stated the 
Board is now claiming that its actions with respect to for- 
eign air carriers are limited neither by statute nor by the 
Courts. This is not what Congress intended and, as this 
Court recognized in American Airlines, this is not the law. 


The Board’s related claim that review of its action in this 
case is barred by the Constitution because its order award- 
ing the permit to Sudflug was approved by the President® is 
even less able to withstand analysis. In American Airlines 
this Court specifically held that whenever the Board acts in 
excess of its statutory authority, as it did here, there is 
nothing legally before the President for his approval. That 


51d. at 28. 
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is precisely the situation in the cases now at issue. That the 
Board should even make such an argument in the face of 
the clear holding of American Airlines merely illustrates 
that what the Board is really asking is that this Court over- 
rule that decision. 


The cases which the Board cites in connection with its 
claim of no jurisdiction lend it no support. Only two cases 
decided under the Federal Aviation Act are cited. The first 
of these, City of Dallas vy. Rentzel, 172 F.2d 122 (Sth Cir. 
1949), is completely inapposite since it involved a decision 
of the Civil Aeronautics Administrator, not the Board, to 
furnish financial aid for the construction of a rival airport, 
a far cry from the question here involved. The only other 
Federal Aviation Act case which the Board cites is this 
Court’s decision in British Overseas Airways Corp. v. CAB, 
supra, which specifically recognizes that review of Board 
action regarding a foreign air carrier (not simply a citizen 
air carrier engaging in foreign air transportation) is subject 
to judicial scrutiny to the extent the Board action is in ex- 
cess of its statutory authority. That case, therefore, stands 
as a complete repudiation of the Board contention that 
there can be no review of such action in any Court.” 


7All of the other cases cited by the Board in support of its claim 
of no jurisdiction are equally inapposite. The mere fact that they have 
nothing to do with the Federal Aviation Act strips them of authorita- 
tive value in this case since the Board’s claim of no jurisdiction is based 
specifically upon Section 1006 of that Act. In addition two of those 
cases, AFL v. Labor Board, 308 U.S. 401 (1940), and Estep v. United 
States, 327 U.S. 114 (1946), expressly recognize that agency action 
is generally reviewable in some forum even where review is not specif- 
ically authorized by statute. As to Neisloss v. Bush, 110 US. App. 
D.C. 396, 293 F.2d 873 (1961), that decision merely held that the 
Interstate Commerce Commission need not institute investigatory pro- 
ceedings where the statute does not require it to do so. That is not 
the case here. That an Agency does not have similar discretion with 
respect to exercise of the jurisdiction which Congress has given it is 
conclusively shown by the Supreme Court’s decision in Interstate Com- 
merce Commission v. United States ex rel Humboldt S.S. Co., 224 
U.S. 474 (1911). The other decision upon which the Board so heavi- 
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Petitioners Have Standing To Challenge 
Board Illegal Refusal of Jurisdiction 


In its brief the Board argues at length that, with respect 
to the appeal from the District Court proceeding, petition- 
ers are not entitled to obtain judicial review of its refusal 
of license jurisdiction over the tour operators, even assum- 
ing its illegality, because the only injury to petitioners 
which can result therefrom is that they will be subjected 
to additional competition. This is nothing more than a 
claim, dressed up in different words, that petitioners lack 
standing to bring these actions.® Such claim is completely 
without merit. As petitioners have previously pointed out, 
if the Board action in this kind of case is reviewable at all, 
as it is, then petitioners are plainly entitled to bring these 
proceedings to obtain that review. They were parties to 
the proceedings before the Board, having been allowed by 
the Board to intervene therein.” They are “interested par- 
ties” under Section 1006(a) of the Federal Aviation Act. 
As such, they are also “parties adversely affected and 
aggrieved within the meaning of a relevant statute” under 
Section 10 of the Administrative Procedure Act which au- 
thorizes the institution of an independent action in the 
District Court to obtain review of agency action not review- 


ly relies, Yelvington v. Presidential Pardon and Parole Attorneys, 94 
U.S. App. D.C. 2, 211 F.2d 642 (1954), is even less applicable. There 
the plaintiff sought to require the Parole Board to submit a favorable 
pardon report to the President. There was no statute requiring such 
action in that case, as there is here. Also the matter of Presidential 
pardon is unique and something which is solely within the President’s 
power. It is one of the few areas over which even Congress has no 
power. In our case, however, we are dealing with the specific require- 
ments of an Act of Congress in an area in which Congress has unques- 
tioned power to act and with a violation of that specific Congression- 
al command by an agency which Congress itself created. 


®The Board concedes that petitioners have standing under Section 
1006(a) of the Federal Aviation Act to institute the direct petition- 
to-review proceeding in No. 20860 (Respondent’s Brief, p. 25, n.21). 


*See Brooks Gas Corp. v. FPC, US. App. D.C., No. 20430 slip opin- 
ion p. 9 (August 1, 1967) [Emphasis added] . 
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able elsewhere. Under both of these Acts, therefore, peti- 
tioners have the necessary standing to obtain review of the 
Board’s declination of jurisdiction, not merely in their own 
behalf but in behalf of the public interest as well./? 


There Has Been No Failure To Exhaust 
Administrative Remedies 


In a further effort to avoid this Court’s consideration of 
these cases on the merits, the Board argues that judicial re- 
view at this time is barred since petitioners have not ex- 
hausted all of their remedies before the Board. The partic- 
ular alleged remedy which the Board says is available and 
has not been exhausted is the filing by petitioners of a 
complaint with the Board and a request that the Board 
institute enforcement proceedings against the German tour 
operators. The answer to this contention is twofold. First 
of all, the alleged remedy is no remedy at all. In fact, it 
is almost ridiculous to think that the Board, after thrice 
holding that foreign indirect air carriers do not have to 
obtain a permit, is going to prosecute any such carrier for 
not having such a permit. In its brief the Board itself ad- 
mits this when it concedes that any such complaint would 
promptly be dismissed by the Board.// Indeed, a dismis- 
sal of a complaint would be inevitable since the Board has 
already purported to authorize the operations of the Ger- 
man tour operators. Secondly, there is simply no legal re- 
quirement that complaint proceedings be instituted as a 
prerequisite to obtaining judicial review of Board action 
in excess of its statutory authority. The questions raised 


10-Those decisions [Scripps-Howard Radio Inc. v. FCC, 316 US. 4, 
86 L. ed. 1229 (1942) and FCC v. NBC (KOA), 319 US. 239, 87 L. ed. 
1374 (1943)] , made it clear that a competitor was empowered to chal- 
lenge agency action as contrary to law, and that the competitor was 
vindicating the public interest and right rather than his own. His status 
as a competitor and the harm to which the agency action subjected 
him gave him the standing to seek judicial review, but in so doing he 
was acting for the public benefit.” Transcontinental Bus System, Inc. 
v. CAB, No. 22791 et al., Sth Cir. July 24, 1967, slip opinion pp. 15-16. 


11 Board Brief at 36. 
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by petitioners in this proceeding were expressly raised by 
them in the proceeding before the Board. The Board has 
had ample opportunity to decide these questions correctly, 
but it has chosen to do so in a manner directly contrary 
to the statute. Moreover, it has since reconfirmed its 
policy of illegaily refusing to exercise jurisdiction over 
foreign tour operators. The question of the Board’s power 
to do so is thus now ripe for review and is squarely before 
this Court in these cases. What would be the point of a 
new and third proceeding except to put off the “evil day” 
for judicial determination of the Board’s power in these 
premises? 


Enforcement Provisions of Section 1002 of the Act 
Have No Bearing Whatsoever Upon Board’s Duty 
To Exercise Jurisdiction Under Licensing Require- 
ments of Section 402 


Perhaps in recognition of the obvious need of statutory 
authority for its conduct, the Board attempts to argue that 
the fact that it has been given certain discretion in deter- 
mining whether to institute independent enforcement pro- 
ceedings under Section 1002 of the Act somehow gives it a 
similar discretionary power to disregard the fundamental 
licensing provisions of Section 402. This point has already 
been covered in petitioners’ principal brief and requires only 
a short reply here. The obvious answer is that the licensing 
provision of the Act is separate and distinct from the en- 
forcement provision and is the most fundamental of all of 
the Act’s requirements. The institution of enforcement pro- 
ceedings had traditionally been an area where some discre- 
tion has been allowed to the enforcement agency. This is 
not so in the case of compliance with statutory license re- 
quirements, which Mr. Justice Clark in FPC vy. Hunt, 376 
U.S. 515, 520, 521 (1964), referred to as “the heart” of 
regulatory statutes. This was also recognized by this Court’s 
decision in Folkways Broadcasting Co. v. FCC, discussed at 
length in petitioners’ principal brief. The licensing provi- 
sions of the Federal Aviation Act, as they apply to foreign 
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air carriers, are unequivocal and subject to no exception. 
They state flatly that no person shall engage in foreign air 
transportation without obtaining a permit. The Board con- 
cedes that the statute contains no provision allowing exemp- 
tion of foreign air carriers from this requirement. The clear 
contrast between the mandatory language of the licensing 
provisions of Section 402 and the discretionary language of 
the independent enforcement provisions of Section 1002 is 
positive indication that Congress did not intend that the 
Board should have a discretionary power to disregard the 
licensing requirements whenever it saw fit. 


Board Cannot Disregard Statutory Mandate, Which 
Is Embodiment of Congressional Policy, Simply Be- 
cause Board Disagrees with That Policy 


The Board’s only defense on the merits in these cases, 
which it comes to only after 38 pages of procedural spar- 
Ting, is based not on the statute from which it derives its 
powers but rather on the Board’s own view of what the pol- 
icies of the Act should be. In this respect, it impliedly con- 
cedes that the licensing provisions of the Act apply in this 
case. And it has the temerity to suggest, as it did below, 
that this question need not be considered./? The first an- 
swer to any such contention is that the Board, as a creature 
of statute, is bound by statute. That statute clearly sets 
forth the policy of Congress that no person shall be allowed 
to engage in foreign air transportation, direct or indirect, 
without first obtaining from the Board a permit to do so 
following specific findings by the Board as to the fitness of 
the carrier and the public interest in the service which it 
proposes. This statutory policy is binding upon the Board. 
The fact that the Board on occasion might disagree with 
this policy does not authorize it to disregard it. See Border 
Pipeline Co. v. FPC, 84 U.S. App. D.C. 142, 145-46, 171 
F.2d 149, 152-53 (1948). 


This alone should dispose of the Board’s argument in this 
respect. However, in view of the emphasis which the Board 


1214. at 40, n. 26. 
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places on this point, petitioners feel that a more detailed 
analysis of the so-called policy considerations, albeit irrele- 
vant in view of the clear mandate of the statute, might be 
in order. 


The first of the policy arguments which the Board makes 
in its brief is that to assert and exercise jurisdiction over the 
foreign tour operators requires it to “regulate extraterritori- 
ally” and that as a matter of policy this should not be done. 
This contention is directly contrary to the Congressional 
policy embodied in all the foreign air carrier provisions of 
the Act. When it passed the Federal Aviation Act Congress 
specifically determined that the public interest required that 
the Board regulate all foreign air transportation, by citizen 
or foreign carriers, to and from this country. The Board ad- 
mits that it is duty-bound to regulate extraterritorially with 
respect to the activities of direct foreign air carriers, such 
as Sudflug and Lufthansa. Since the Act allows no distinc- 
tion between direct and indirect foreign air carriers, this 
duty plainly extends to the latter as well. In McCulloch vy. 
Sociedad Nacional, 372 U.S..10, 22 (1963) (cited in the 
Sudflug brief) the Supreme Court recognized that Congress 
can require extraterritorial regulation whenever it deems it 
required by the public interest and that when it does so, 
its command must be followed. This is precisely what Con- 
gress has done in the Federal Aviation Act and the Board 
has no alternative other than to do as Congress has directed. 


The Board’s second policy argument is that the services 
performed by the German tour operators are not important 
enough to merit regulation. The Board states that such Teg- 
ulation would be directed merely to the “quality of service” 
which they provide and would involve merely taking steps 
to assure that they “had the ability and know-how to live 
up to their holding out to German customers with respect 
to such matters as schedules, itineraries, accommodations, 
and other land arrangements and the like, and financial re- 
sponsibility to protect the participants in the tour if, for 
any reason, the tour operators should fail to live up to its 


10 


commitments to them.” !3 The Board’s position that such 
factors as these are unimportant borders on the incredible. 
The Board certainly considered them to be important enough 
to be the subject of extensive regulation in the case of for- 
eign origin tours conducted by domestic tour operators./4 
This is so even though the Board has the power to exempt 
domestic tour operators from the requirements of the Act, 
a power which it does not possess with respect to foreign 
tour operators. The public interest in regulating foreign tour 
operators and assuring that they are financially responsible 
and that their services are adequate lies in the fact that if 
foreign tourism to this country is to be encouraged, as the 
Board concedes it should be, the Board must take all reason- 
able steps to insure that the quality of the service provided 
by the tour operators is satisfactory. Presumably this is 
why the foreign origin tours of domestic tour operators are 
regulated. The same considerations apply to the foreign 
origin tours to this country conducted by foreign tour op- 
erators. 


At this point it is, perhaps, well to rebut the implications 
in the Board brief that none of these considerations, and 
particularly the matter of the quality of the service by for- 
eign tour operators, are of any concern to petitioners. First 
of all, as certificated carriers operating over the same routes, 
petitioners are interested parties entitled to challenge appli- 
cations for competing service by applicants who are not fit 
and whose services are not in the public interest. If by de- 
clining all jurisdiction the Board allows persons to perform 
such services without even determining their names, much 
less their fitness, as it did in this case, with respect to 
almost one-half of the tours in question to be conducted by 
“other unnamed tour operators”, this right is rendered com- 
pletely meaningless. Petitioners cannot inquire into the merits 
of non-applications by unnamed parties. 


Secondly, and what is more important in the long run, 
the quality of service by foreign tour operators conducting 
1314. at 39. 


14Sce, e.g, 14 CFR. § 378, 31 Fed. Reg. 4780 (March 22, 1966) 
and 31 Fed. Reg. 12948 (October 5, 1966). 


11 


tours to this country is a matter of utmost concern to the 
entire airline industry and to petitioners in particular. If 
those tour operators provide inadequate service, if the tour 
members are subjected to cancellations, strandings or other 
defaults by the tour operators, all members of the airline 
industry, including Pan American and TWA, conducting for- 
eign tours to this country suffer the adverse public reaction. 
The need for assuring the best of service by all tour opera- 
tors, domestic and foreign, conducting tours to this coun- 
try, is emphasized by the fact that the inclusive tour business 
is rapidly growing and will soon be of major importance to 
all airlines. For this reason, it is essential that the Board 
exercise its jurisdiction and regulate the fitness and quality 
of service of all tour operators conducting inclusive tours to 
this country. It is the tour operator alone who has the con- 
tractual responsibility to the tour members. The Board is 
duty-bound to insure that this responsibility is fulfilled, 


The Board’s next policy argument is that for it to exer- 
cise its license jurisdiction over foreign tour operators and 


make a determination of their fitness and the public interest 
of their proposed service would be to impose such a great 
and unreasonable burden upon them that they would have 
to withdraw from the market. The fallacy of this conten- 
tion is demonstrated by this very case since, in fact, Schar- 
now and Touropa, the only named tour operators, did ap- 
pear and present fairly extensive testimony in the proceed- 
ings before the Board in connection with the Sudflug appli- 
cation. They obviously did not consider this to be an in- 
surmountable burden, and in fact it is not. We are not deal- 
ing with a prolonged route hearing involving competing ap- 
plications. The history of foreign air carrier permit applica- 
tions shows that they are handled most expeditiously. All 
the tour operators would have to do would be to file an 
appropriate application and make a showing that they are 
fit and qualified and that their service is in the public inter- 
est. If they can’t do this, they should not be allowed to 
operate. If they can make such a showing, they will obtain 
the necessary permit. If the Board thinks it necessary to 
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simplify its procedures with respect to foreign tour operator 
applications, there are surely ways of doing this without 
throwing the Act’s fundamental license requirements com- 
pletely out the window, as it did in this case, when it allowed 
the unnamed tour operators to operate without even identi- 
fying themselves. 


The final policy consideration advanced by the Board is 
its claim that its refusal to assert license jurisdiction over 
the tour operators is required by international comity since 
to subject them to regulation might invite retalitation by for- 
eign governments which might result in their refusal to allow 
United States supplemental carriers to conduct inclusive tours 
to their countries./> What the Board completely overlooks in 
this argument is that it is not being asked to deny licenses 
to the German tour operators or even to impose regulatory 
conditions on their permits as extensive as the requirements 
to which domestic tour operators are now subject. All that 
the Board is being asked to do is to require the foreign tour 
operators to apply for a license and make a showing of their 


fitness and the public interest of their services. If this is 
done, the required permits can be issued. 


The record in this case is absolutely devoid of any sug- 
gestion that the mere requirement that the tour operators 
apply for and obtain the required permit would be such an 
unreasonable burden or violation of international comity 
that foreign governments would deny all landing rights to 
United States supplemental carriers. After all, it is the 
direct foreign air carrier, not the tour operator, which is the 
counterpart of the United States supplemental air carriers; 
and obviously the Board did not consider that the licensing 
of Sudflug, the German counterpart of a U.S. supplemental, 
would have any adverse effect on comity rights of such sup- 
plementals./6 


'5Board Brief, p- 7. 


161t is interesting to note in this respect that the note verbale, from 
the German government, which Sudflug produced in connection with 
its application in this case, was, in the words of the Hearing Examiner, 
“equivocal and does not contain an explicit endorsement of Sudflug’s 
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In short, while considerations of comity might play a part 
in determining whether to grant or deny a foreign tour op- 
erator’s application for a foreign air carrier permit and to 
what extent that permit should be limited, they offer no 
reason or excuse to read the licensing provisions of Section 
402 completely out of the Act, as the Board would like to 
do at its will. Only Congress can make that decision and it 
has decided that a permit must be obtained after appropri- 
ate showing of fitness and public interest. It is the Board’s 
duty to follow this decision of Congress. 


Board’s Contention that Exercise of Jurisdiction 
Would Be Contrary to Overall Policy of Statute 
Is Without Merit 


The Board’s final argument on the merits is that even if 
its refusal of license jurisdiction is contrary to the provisions 
of Section 402 of the Act, it, nevertheless, can be justified 
as being consistent with the Act’s overall policy. To bolster 
this argument, the Board further strains to argue that to 
assert jurisdiction in this case would lead to “incongruous” 
and “absurd” results. (Respondent’s brief, p. 45) 


In analyzing this Board contention, one must ask: 


Just what is the specific policy or policies of the Act 
with which the requirement of the statutory permit, 

based upon findings of fitness and public interest, 
would be so inconsistent? 


As previously pointed out, the licensing, fitness and pub- 
lic interest provisions of the statute are the most fundamen- 
tal of all of its requirements. They represent the heart of 
the regulatory scheme prescribed by C ongress. The require- 
ment of a license is the most fundamental of the Act’s pol- 
icy objectives. The Board has cited no other provision of 


application.” (J.A. 43.) Perhaps more importantly here, the note fur- 
ther stated that “no precedent is being established for the federal Ger- 
man aviation authority regarding the approval of applications submitted 
by United States airlines for the execution of similar flights.” (J.A. 43) 
This note indicates, contrary to the implications in the Board’s brief, 
that the German government had little or no official concern about the 
Board’s decision in this case. 
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the statute which is contrary to the licensing requirements 
or which would be frustrated by their application in this 
case. The obvious reason for this is that there is no con- 
trary policy. 


With respect to the Board’s claim that to apply the licens- 
ing provisions to the tour operators in this case would lead 
to absurd and incongruous result, one must similarly ask: 


What is so “absurd” or “incongruous” about requiring 
indirect foreign air carriers to obtain a license when 
the statute clearly requires them to do so? 


As previously pointed out, the services provided by the 
tour operators are far from inconsequential. It is the tour 
operators who alone have a contractual responsibility with 
the tour members. They alone set the price of the air trans- 
portation provided. They alone are responsible to the tour 
members for cancellations, strandings, or other failure to 
provide the service sold to the tour members. The state- 
ment that it is absurd or incongruous to require them to 
demonstrate their fitness and the public interest in their serv- 
ice and to obtain the statutory permit seems, indeed, strange 
coming from the Agency which has the statutory duty to 
protect the public’s interest in all of these matters. 


When Congress required that no person shall engage in 
foreign air transportation without a permit, it set forth the 
national policy in clear and unequivocal terms. The Board’s 
present position is simply that it does not agree with this 
policy in this instance. The Board’s remedy is to go to Con- 
gress and ask Congress to change it. The Board surely has 
no authority to rewrite the statute to its own liking./” Bor- 


17\n a final attempt to support its action, the Board states that this 
is the third occasion on which it has refused jurisdiction over foreign 
indirect air carriers and that an agency’s interpretation of its own stat- 
ute should be given great weight. This contention was rejected by the 
Supreme Court in Phillips Petroleum Co. v. FPC, 347 U.S. 672, 678 
n. 5 (1957), when it declared, “and for that matter consistent error is 
still error.” It should also be noted in this respect that the only one 
of those three occasions in which the Board has actually considered 
the statute was its decision in [International Airfreight Forwarders in 
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der Pipeline Co. v. Federal Power Commission, 84 U.S. App. 
D.C. 142, 146, 171 F.2d 149, 153 (1948). 


Reply to Contentions of Sudflug 


In addition to adopting the contentions made in the 
Board’s brief, the brief of intervenor Sudflug Suddeutsche 
Fluggesellschaft (Sudflug) attempts to justify the Board’s 
disregard of the statute’s licensing provisions on the theory 
that licensing requirements are “legalistic rituals”, that the 
limited conditions imposed upon the Sudflg permit accom- 
plish the overall purpose of the Act and that under the “end 
result” test of FPC v. Hope Natural Gas Co., 320 U.S. 591 
(1944), the Board’s action is valid even though it is con- 
trary to Section 402. 


The claim that the licensing requirement of the Act is a 
“legalistic ritual” and that compliance with those require- 
ments is “a wholly empty legalistic exercise” merit little re- 
ply. As already pointed out, the requirement of a permit, 
following a finding of fitness and public interest, is the most 
basic of all requirements in this or any other regulatory stat- 
ute. As we have seen, in discussing the certificate require- 
ments of the Natural Gas Act, Mr. Justice Clark in FPC v. 
Hunt, 376 U.S. 515, 521, spoke of it as “the heart of the 
Act.” This characterization applies equally to the permit 
requirements of the Federal Aviation Act. Obviously the 
licensing requirements of Section 402 cannot be regarded 
as lightly as Sudflug regards them. 


In answer to the second part of Sudflug’s argument—that 
the Board’s regulatory responsibilities should not be judged 
in light of the provisions of Section 402 but rather in light 
of the overall policy of the Act—petitioners can only ask 
again: What specific Congressional policy is there in this 
statute which is contrary to and overrides the fundamental 
requirement of a license following a finding of fitness and 
public interest? The licensing requirements are the Con- 


which it specifically recognized that indirect foreign air carriers are 
required by statute to obtain a permit under Section 402 before en- 
gaging in foreign air transportation. 
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gressional policy in this respect. There is no other provi- 
sion in the Act which even suggests much less requires a dif- 
ferent result. 


The corollary to this argument—that the Court should 
leave the Board free to develop its own regulatory scheme— 
is equally fallacious. In enacting the licensing provisions of 
the Federal Aviation Act, Congress has already laid down 
the regulatory scheme which must be followed. It has given 
the Board a specific mandate and the Board is not free to 
disregard it simply because it doesn’t like it. This is not a 
case where the Court is being asked to impose its own no- 
tions of policy upon an administrative agency. It is a case 
where Congress has already set forth the policy and an agency 
has chosen to disregard this Congressional command for rea- 
sons of its own. There is no rule of statutory construction 
which condones such conduct. 


Although the complete answer to the entire Sudflug argu- 
ment is that the Board has no discretion to rewrite specific 
provisions of a statute to its own liking, a word should be 
said about the suggestion made by Sudflug that the so-called 
conditions contained in its permit provide the same regula- 
tory safeguards as would be provided by an exercise of jur- 
isdiction over the tour operators in compliance with the 
statute’s licensing requirements./? 


18The claim that the Board’s regulatory responsibilities are ful- 
filled by imposing limited conditions upon Sudflug is particularly 
puzzling in view of the fact that Sudflug itself has had nothing to do 
with the inclusive tour charter operations that have been conducted 
under its permit. As of May 16, 1967, Sudflug’s sole function with 
respect to these tours, the providing of the aircraft and crew, was taken 
over by Airlift International Inc. because of Sudflug’s inability to pro- 
vide the necessary equipment. (J.A. 127-34.) This arrangement has 
been approved by the Board through November 4, 1967. CAB Order 
No. E-25765. Accordingly the only party over which the Board ex- 
ercised jurisdiction in connection with the tours here involved has, so 
far, been completely out of the picture. In light of this fact, to say 
that regulation of Sudflug constitutes adequate regulation of the tour 
operators is a complete disregard of the realities of the case. 
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To put this matter in its proper perspective, it should first 
of all be pointed out that petitioners are not saying that 
Scharnow and Touropa are not, in fact, fit and qualified 
and would not have been entitled to a permit had the Board 
chosen to exercise its jurisdiction over them. They did ap- 
pear and give testimony which might well entitle them to a 
license in compliance with the Statute. The same obviously 
cannot be said about the unnamed tour operators who are 
to conduct the other half of the tours covered by the Sud- 
flug permit. Their fitness, even their identity, is to this date 
a completely unknown quantity. Jt is with respect to these 
unnamed tour operators that the Board’s abdication of its 
statutory responsibilities stands out in boldest relief. 


Viewed in this light Sudflug’s proposition reduces itself 
to a contention that the limited conditions contained in its 
permit afford as much regulatory protection as would be 
afforded had the unnamed tour operators been required to 
make a showing of fitness and public interest and obtain a 
license. This contention is simply not true. The only defi- 
nite conditions imposed upon Sudflug are: (1) The tours 
conducted under this permit must provide hotel accommo- 
dations in at least three places in the United States fifty miles 
apart; and (2) each aircraft can be chartered to only one 
tour operator and can carry a maximum of three tour groups. 
These limited conditions obviously have nothing to do with 
the fitness of the tour operators which are the ones respon- 
sible to the tour members for packaging, selling and conduct- 
ing the tours and air transportation provided therewith. Nor 
do the conditions have anything to do with the quality of 
the service provided by the tour operators. In short the so- 
called conditions really constitute no regulation at all./9 


191 issuing the Sudflug permit, the Board also reserved the right, 
by order or regulation, to require advance approval of inclusive tours 
to be conducted thereunder. This is a “paper” condition which adds 
nothing to the permit, especially since the Board has formulated a 
blanket policy of not requiring such advance approval. It certainly does 
not meet the requirement of making a prior determination of fitness 
and public interest before the issuance of a license. 
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This lack of regulation over the German tour operators is 
particularly evident when the limited scope of the Sudflug 
conditions is compared with the extensive regulation to 
which the Board has subjected domestic tour operators, cov- 
ering both their United States and foreign Origin tours. These 
regulations, which the Board found to be required by the 
public interest even though it does have statutory authority 
to exempt domestic indirect air carriers from the Act’s re- 
quirements, impose not only the requirements contained in 
the Sudflug permit but also the following limitations: 


(1) that the tour price shall not be less than 110% of 
any available fare or fares charged by a certificated route 
air carrier or combination of such carriers for individually 
ticketed service on the circle route beginning at the point 
of origin through the stopover points and return: 


(2) that no tour be conducted unless there is in effect 
a statement of authorization therefor issued by the Board; 


(3) that the application for said statement of authori- 
zation must be filed jointly by the supplemental carrier 
and the tour operator at least 90 days before commence- 
ment of the tours; 


(4) that said application must contain a full statement 
of the tour operators qualifications and the tour prospec- 
tus; 


(5) that copies of the application must be served upon 
each direct air carrier certificated to provide passenger 
service between the points covered by the tours; 


(6) that a statement of authorization will be issued 
only “if the Board finds that the proposed tour or tours 
comply with the requirements of this regulation and that 
the tour operator applicant is properly qualified”; 


(7) that ‘among the factors which the Board will con- 
sider in determining whether the tour operator applicant 
is properly qualified to engage in the proposed tour oper- 
ation are its financial resources, prior experience in the 
transportation business and any other information bear- 
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ing upon the ability of the applicant to perform success- 
fully the proposed operations”: 


(8) that the statement of the tour operator’s qualifica- 
tions must be in the specific detailed form prescribed by 
the Board’s regulations; 


(9) that the tour prospectus must contain such detailed 
information, as the name and address of the tour opera- 
tor, the proposed date and time of each flight, tour itin- 
erary including hotels, sight-seeing or other arrangements, 
tour price per passenger, number of persons expected on 
tour, charter price of aircraft, individually ticketed air 
fare, and samples of solicitation material proposed; 


(10) that the tour operator must file with the Board 
a surety bond in an amount not less than twice the amount 
of the charter price for the air transportation: 


(11) that the contract between tour operators and tour 
members must include provisions for method of payment, 
refunds in event of cancellation, carrier’s liability limita- 
tion for baggage, aircraft equipment substitution, seating 
accommodations, and non-performance of tour because 
of insufficient participants; and 


(12) that within thirty days after the tour or series of 
tours, the tour operator must file a post-tour report indi- 
cating whether tours were performed and whether there 
were any deviations from the prospectus and, if so, giving 
full details thereof. 14 C.F.R. § 378, 31 Fed. Reg. 4780, 
6621, 12948 (1966). 


The limited conditions contained in the Sudflug permit 
obviously do not begin to compare with these extensive reg- 
ulatory requirements to which the domestic tour operators 
are subject. The “end result” of the Board’s declination of 
jurisdiction over the tour operators in this case is, therefore, 
for all practical purposes, an absolute lack of regulation and 
can hardly be deemed to achieve the Act’s policy objectives, 
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particularly as they are set forth in the permit requirements 
of Section 402. 


Finally, the cases cited by Sudflug offer no more support 
for the Board’s action in this case than do the contentions 
just discussed. Sudflug’s reliance upon the Supreme Court’s 
decision in FPC v. Hope Natural Gas Co., 320 U.S. 591 (1944) 
is entirely misplaced. That case did not involve an agency’s 
duty under the licensing provisions of its statute. Rather it 
involved the criteria to be applied by the Federal Power 
Commission in fixing rates. The Supreme Court simply held 
that since the statute merely required the Federal Power 
Commission to fix rates which were “‘just and reasonable’, 
the validity of the Commission’s rate order should be deter- 
mined by its end result, i-e., whether it is just and reason- 
able, not by the method which the Commission used to ob- 
tain that result. This holding lacks even a remote applica- 
tion to the issue involved in these cases. 


The National Labor Relations Board cases which Sudflug 
cites are equally inapposite. In the National Labor Relations 
Act Congress clearly and unequivocally gave the Board not 
only the power but the responsibility to determine when it 
should exercise its jurisdiction by authorizing the Board to 
prevent unfair labor practices “tending to lead to a labor 
dispute burdening or obstructing commerce or the free flow 
of commerce.” Polish National Alliance v. NLRB, 322 U.S. 
643, 648 (1944). This statutory language requires the Board 
to make a determination as to just which unfair labor 
practices tend to “lead to a labor dispute burdening or ob- 
structing commerce or the free flow of commerce” and which 
do not. This was a clear and explicit statutory grant of dis- 
cretion. See Polish National Alliance v. NLRB, supra. The 
present cases however, stand at the opposite end of the spec- 
trum. Congress in passing the Federal Aviation Act pointed- 
ly refused to give the Board any subjective power of judg- 
ment as to whether a permit should be required for foreign 
air transportation. Instead it stated unequivocally that no 
person may engage in foreign air transportation without a 
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permit. There is no discretion here except, of course, in 
the function of deciding the required application on the 
merits after asserting statutory jurisdiction. Accordingly, 
the NLRB cases stand only for the proposition that had 
Congress intended to give the Board some discretion with 
respect to the requirement of a license for foreign air carri- 
ers, it would have done so explicitly in the statute. The 
fact that it chose not to do so shows that this was not Con- 
gress’ intent and that the claimed discretion simply does not 
exist. 


As far as the Supreme Court’s decision in FPC v. Hunt, 
376 U.S. 515 (1964), and the Federal Power Commission’s 
Order No. 308, 32 F.P.C. 1202, are concerned, they not 
only do not provide authority for disregarding the licensing 
provisions of the statute, but they are specific authority to 
the contrary.” In the Hunt case the Supreme Court held 
that the Commission could impose price conditions upon 
temporary certificates authorizing the sale of natural gas in 
interstate commerce. In so holding it specifically recognized 
that mandatory nature of the statute’s certificate require- 
ments. Mr. Justice Clark’s opinion thus states: 


20This can also be said of the Fifth Circuit’s decision in Transcon- 
tinental Bus Lines Inc. v. CAB, No. 22791 et al. (July 24, 1967) which 
is also relied upon by Sudflug. Although the holding in that case, 
dealing with the justifiability of rate preferences for members of the 
military and certain age groups, is completely inapposite here, the fol- 
lowing statement by that Court concerning the Board’s duty to fol- 
low its statutory mandate, is applicable: 

“The implementation of social policy on a broad and expansive 
scale is, within the Constitutional framework, a matter for Con- 
gress. While Congress may delegate to an administrative body, un- 
der appropriate guidelines, the actual implementation and execu- 
tion of a general social objective incorporated in a statute, an in- 
tent to commit such matters to the agency must appear either ex- 
plicitly or by necessary implication in the enabling statute. We are 
unable to find such delegated authority which would enable the 
Board to consider social policy factors which are not incorporated 
in the Federal Aviation Act. . . .” [Emphasis added.] 

With respect to the foreign air carrier permit requirements this au- 
thority is even more conspicuously absent. 
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“Section 7(c) came into the Natural Gas Act in 1942 
and provides the method by which gas may be dedi- 
cated and certificated into interstate commerce. /t pro- 
hibits a natural gas producer from engaging in the trans- 
portation or sale of natural gas ‘unless there is in force 
with respect to such natural gas company a certificate 
of public convenience and necessity issued by the 
Commission authorizing such acts or operations.’ 

* ok 


(T]he Commission must find * * * that the service pro- 

posed is required by the present and future public con- 

venience and necessity. 

* * * 

‘The heart of the Act,’ we said there, was in those pro- 

visions of Section 7(e) ‘requiring initially that any pro- 

posed service, sale, operation, construction, extension, 

or acquisition * * * will be required by the present or 

future public convenience and necessity, * * *’ 

* oe OK 

When the independent producer knocks on the door of 

the Commission for permission to enter his gas in inter- 

state commerce he must submit to the requirements of 

Section 7. His natural gas must be certificated before 

it can move into interstate commerce.” [Emphasis added] 

As the above language indicates, the Supreme Court in 

Hunt expressly recognized that the licensing requirements 
of regulatory statute are mandatory and cannot be disre- 
garded.*/ Contrary to the implications in Sudflug’s brief, 
this principle was also recognized and applied by the Fed- 
eral Power Commission in its subsequent Order No. 308, 
granting certain relief to small producers from the Act’s fil- 
ing requirements. That Order did not disregard the Act’s 
certificate requirements as the Civil Aeronautics Board did 
in this case. Rather it simply provided that in the future 


21 See also the Supreme Court’s landmark decision in Phillips Petro- 
leum Co. v. Wisconsin, 347 U.S. 672 (1953) in which it held that 
since independent producers of gas for resale in interstate commerce 
were “natural gas companies” within the meaning of the Natural Gas 
Act, the Commission was required to regulate them, notwithstanding 
the Commission’s claim that such regulation was not contemplated by 
the Act’s overall objectives. 
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small producers could operate under a general certificate 
authorizing one or more sales in the area subject to appro- 
priate area price restrictions, rather than obtaining a sepa- 
rate certificate for each separate sale. In so doing, the Com- 
mission recognized that a statutory certificate was necessary. 
The action of the Federal Power Commission in that instance 
stands in marked contrast to the action of the Civil Aero- 
nautics Board in this case and merely serves to emphasize 
the extent to which the Board in this case has exceeded its 
statutory authority.22 


Conclusion 


The basic position on the merits taken by both the Board 
and Sudflug is that the clear permit requirements of the 
statute may be disregarded in the area of indirect foreign 
air transportation because the Board happens to disagree 
with the policy which the Act’s licensing provision embodies. 
This Court is thus being asked to nullify the expressed intent 
of Congress and assume prerogatives which the Constitution 
gave only to Congress. That this Court should not do so 
was made clear by Judge Prettyman in Border Pipe Line Co. 
v. FPC, 84 U.S. App. D.C. 142, 145-46, 171 F.2d 149, 152- 
53 (1948) when, speaking for the Court, he declared: 


22The Supreme Court’s decision in FPC vy. Transcontinental Gas 
Pipeline Corp., 365 U.S. 1 (1960), also heavily relied upon by Sudflug, 
simply has nothing to do with this case one way or the other. In that 
case the challenged action was the Federal Power Commission’s denial 
of a certificate for the construction of interstate pipeline facilities be- 
cause of the undesirability of the particular end use to which the gas 
in question was to be put, the possibility of preemption of pipeline 
capacity in gas reserves by sales to industrial users, the excessiveness 
of the price of the gas and the effect of this excessive price upon sim- 
ilar future transactions and on the price and availability of natural gas 
generally. In affirming the Commission’s action, the Court, as well as 
all of the parties to the case, recognized that a certificate had to be 
obtained before the facilities could be constructed. The case, accord- 
ingly, is no authority for the rather amazing proposition that the un- 
equivocal license requirement of a statute can be disregarded whenever 
an agency chooses to do so. 
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“But where relatively plain language and Congressional 
conduct of accepted implication point one way and 
the contrary appears only through strained and com- 
plexed assumptions and deductions, questions which 
the administrators may have as to the full intent and 
desirable scope of the Congressional action ought to 
be addressed to the Congress. The prime responsibility 
for making statutory meaning clear is on the Congress, 
It is bad from the viewpoint of sound government for 
the courts to twist strange results out of otherwise un- 
derstood expressions of the legislature. If, perchance, 
the judiciary does not reach the objective at which the 
legislature aimed, there is a most undesirable confusion 
of function of the two branches. Such practice by the 
judiciary is also bad from the viewpoint of the law gen- 
erally. Words of established meaning are given an un- 
natural significance, and thereafter whenever they ap- 
pear the law is uncertain. 

* Ok Ok 


[T]he Congress is in frequent session, its doors open 
and its committees available. Its procedure is no more 
complicated than that of the courts. Jf an administra- 
tive agency thinks that the real intent and the purpose 
of a statute is broader than or different from its terms, 
it need only ask Congress for an enlargement or clari- 
fication. We are no longer in an age where such inquiry 
is impractical. The wise and sound course for the courts 
is to give to the terms of a statute their plain meaning, 
so long as the result in effect is sensible and not in con- 
flict with a discernible purpose.” [Emphasis added.] 
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This principle is fully applicable and controlling in these cases. 
The Board’s action to the extent it rests upon refusal to assert 
its license jurisdiction over the German tour operators in ex- 
cess of its statutory authority must accordingly be set aside. 
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